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Acts or 1924, Cuaprer 244 
(As amended by St. 1927, c. 293 and St. 1930, c. 142) 
An ACT PROVIDING FOR THE ESTABLISHMENT OF A JUDICIAL COUNCIL 


TO MAKE A CONTINUOUS STUDY OF THE ORGANIZATION, PROCEDURE 
AND PRACTICE OF THE COURTS. H 


Be it enacted, etc., as follows: 


Chapter two hundred and twenty-one of the General Laws is hereby 
amended by inserting after section thirty-four, under the heading “Ju- 


dicial Council,” the following three new sections: — Section 34A. There co 
shall be a judicial council for the continuous study of the organization, or 
rules and methods of procedure and practice of the judicial system of F— ju 


the commonwealth, the work accomplished, and the results produced by 





that system and its various parts. Said council shall be composed of th 
the chief justice of the supreme judicial court or some other justice or 
former justice of that court appointed from time to time by him; the ad 
chief justice of the superior court or some other justice or former justice of 
of that court appointed from time to time by him; the judge of the land th 
court or some other judge or former judge of that court appointed from “dq 
time to time by him; the chief justice of the municipal court of the city of 
Boston or some other justice or former justice of that court appointed fer 
from time to time by him; one judge of a probate court in the common- . Cc 
wealth and oue justice of a district court in the commonwealth and not * of 
more than four members of the bar all to be appointed by the governor, S 6th 
with the advice and consent of the executive council. The appointments of 
by the governor shall be for such periods, not exceeding four years, as he Cl 
shall determine. : 
Section 34B. The judicial council shall report annually on or before 
December first to the governor upon the work of the various branches Ad 
of the judicial system. Said council may also from time to time submit sel 
for the consideration of the justices of the various courts such sugges- ser 
tions in regard to rules of practice and procedure as it may deem advisable. wh 
Section 84C. No member of said council, except as hereinafter provided h 
shall receive any compensation for his services, but said council and the the 
several members thereof shall be allowed from the state treasury out of » as 
any appropriation made for the purpose such expenses for clerical and yes 
other services, travel and incidentals as the governor and council shall jus 
approve. The secretary of said council, whether or not a member thereof, the 
shall receive from the commonwealth a salary of thirty-five hundred haw 
dollars. 
Approved April 12, 1924. the 
fro. 
Fre 
MEMBERS OF THE COUNCIL Sch 
Tuomas Hovey Gace of Worcester, Chairman Ga 
FREDERICK LawTon of Boston CHARLES THoRNTON Davis of Marblehead Cor 
Witrrep Bo ster of Brookline Harry R. Dow of North Andover ] 
Cuartes L. Hresarp of Pittsfield Rosert G. Donce of Boston ret} 


Freperick W. Mansrietp of Boston Frank W. GrINNELL of Boston, Secretary 











SIXTH REPORT 


OF THE 


Judicial Council of Massachusetts 


His Excellency 
FrANK G. ALLEN, 
Governor of Massachusetts 

The Judicial Council was created by St. 1924, chapter 244 (See 
copy printed on opposite page), ‘for the continuous study of the 
organization, rules and methods of procedure and practice of the 
judicial system of the commonwealth, the work accomplished and 
the results produced by that system and its various parts.” 

St. 1930, c. 142 enlarged the membership of the Council by the 
addition of a representative of the Municipal Court of the City 
of Boston. This change was suggested by the Council because 
the Municipal Court of the City of Boston, while classed among 
“district courts’ in the statutes for certain purposes, is quite dif- 
ferent in its organization from the other “district courts” of the 
Commonwealth, and, as it is the court having the greatest volume 
of business of any court in the commonwealth, the members of 
the Council felt the need of the continuous advice and assistance 
of a representative of that court. Under the act referred to, 
Chief Justice Bolster joined the Council. 

Shortly after the filing of the last report, the former chairman, 
Addison L. Green, Esq., of Holyoke and Judge Franklin G. Fes- 
senden, of Greenfield, resigned from the Council. Mr. Green had 
served as a member of the Judicature Commission of 1919-1920, 
which recommended the creation of the Judicial Council, and when 
the Council was created in 1924, he was appointed by the governor 
, as one of the original members from the bar and served for five 
years, the last three as chairman. Judge Fessenden, as a former 
justice of the Superior Court, was chosen by the Chief Justice of 
that court in 1924 as an original member of the Council and served 
for five years after service of thirty-one years on the bench. Upon 
their retirement, Thomas Hovey Gage of Worcester was appointed 
from the bar by the Governor in place of Mr. Green and Judge 
Frederick Lawton, a former justice of the Superior Court, was 
chosen by Chief Justice Hall to succeed Judge Fessenden. Mr. 
Gage was thereupon chosen as chairman by the members of the 
Council. 

Hon. William Caleb Loring died on September 8, 1930. As a 
retired Justice of the Supreme Judicial Court, he had represented 
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that court on the Judicial Council from the time of its creation, ~——- Test 


serving as its active chairman during its first two years and there- the 
after, as its honorary chairman. Shortly after the first meeting of will 
the Council in 1924, he spoke at a largely attended gathering of cha 
judges and lawyers, describing the experiment as a “high adven- the 
ture’ and appealing strongly for the co-operation of the profession. acc 
He undertook the duties of the chairmanship with enthusiastic ors 
interest and, in spite of the handicap of constant ill health, took pra 
the lead in organizing the work and in developing the methods of the 


procedure which have since been followed. Throughout the first reqt 


two years, and until forced to retire from active participation in "= Pan 


the deliberations of the Council, he strove to make its work signifi- insu 
cant. Only those who served with him can fully appreciate the of s 
value of the service which he rendered. othe 
hi 

FURTHER DISCUSSION OF CONGESTION IN THE SUPERIOR at « 
COURT adm 

In the fourth and fifth reports, statistical tables were presented stan 
usu: 


showing the increase of business in the Superior Court, especially 
‘ . R a nen 
since the adoption of the compulsory motor vehicle insurance law > a 

: oo. s . ron 
of 1925, and the resulting increase of about 9,000 jury cases a year 


above the number of new cases entered in the last full year before ain 
that law took effect. Tables were also presented showing that oe 
most of these new cases were motor vehicle accident cases and that | judg 
the number of jury cases tried in all counties each year was about | of tl 
2,500 while the number of jury cases entered was about 27,000. Is ta 
Of the jury cases tried, about half resulted in verdicts for the of e 
defendant and of the other half over 50% of the verdicts were for anes 
$500 or less, many of them much less, and 63% were for amounts Cow 
not in excess of $1,000, 30% from $1,000 to $5,000, and about 7°% je. The 
in excess of $5,000. This year we have not felt it necessary to — 
compile the detailed tables of verdicts as the reports of the last two rt 
years are sufficient to illustrate the condition which we must face. he 

The volume of litigation continues to increase. The number of | (whe 
new law cases entered in the year ending June 30, 1930, was 35,190— Judi 
an increase of 2,025 over the preceding year. in lay 

There are different views as to the significance of congestion. bid 
It is common for lawyers to say that the accumulation of cases by In 
the thousands does no serious harm because, when cases are finally that 
reached for trial or after two or three years approach trial, most of ns ch 
the cases are settled and not more than one in ten is ever tried. 4 oo 


The condition, which appears to have become chronic as a 
>] 
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result of the Massachusetts Motor Vehicle Insurance Law, raises 
the problem which must be faced sooner or later whether the public 
will tolerate a system which postpones for two or more years the 
chance to recover damages, which the law was passed to secure, with 
the probability that this delay will increase as cases continue to 
accumulate. Such delay in the opportunity to secure payment, 
or settlement, of present claims not only causes hardship and a 
practical denial of justice to such persons, but it affects the life of 
the community in many other ways. The delay in settlement 
require the continuous maintenance of reserves of insurance com- 
panies for such delayed claims and thus complicate the fixing of 
insurance rates. There are doubtless many other indirect results 
of such delays which are felt by many persons in the community 
other than the injured persons. 

In considering possible solutions of these problems, we are 
at onee faced with another problem — the mounting cost of the 
administration of justice. How much will the tax-paying public 
stand for this purpose? As we have frequently pointed out, the 
usual suggestion of meeting delay has been to appoint more perma- 
nent judges. Accordingly the Superior Court has been increased 
from ten judges when it was created in 1859, to 32 judges at the 
present time. Yet, the court is more clogged than ever before, 
even with assistance provided by the use of some district court 
judges in disposing of misdemeanor cases on the criminal side 
of the court. The greater part of the time of the Superior Court 
is taken up with automobile cases, with resulting delay in the trial 
of every other kind of litigation which is quite as important as 
automobile litigation. Court room space, especially in Suffolk 
County, is inadequate even for the present number of judges. 
The cost of providing additional quarters is constantly facing the 
various counties. 

The Judicial Council in its second report, recommended that 
the entry fee in the Superior Court be raised from three dollars 
(where it has remained ever since the ’80’s) to fifteen dollars. The 
Judiciary Committee reported in favor of an increase to six dollars 
in law cases and ten dollars in equity cases, but the recommendation 
was not adopted. 

In other states, notably New York and Illinois, we understand, 
that the imposition of a small jury fee has had a marked effect 
in checking the number of claims for jury trial., The bar and the 
Council itself have been somewhat divided on the advisability of 
imposing a jury fee. A fee of seven dollars was imposed in Massa- 
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chusetts from 1805 to 1836, when the cost of jury trial to the public 
was very much less than it is now because the jurors received only 
a little over a dollar a day. Jurors now get six dollars a day. 

We have no centralized system of cost accounting for our judicial 
business. We have only scattered sources of information. In our 
third report we printed a statement of the cost for the year 1926 
prepared from the scattered sources, with much effort, by Addison 
L. Green, Esq., the former chairman of the Judicial Council. 
As this is the most accurate indication that is available of the annual 
cost of our court business we repeat it here in abbreviated form. 
As the business of the courts continues to increase in volume, as 
shown by the statistical tables in this report, the present annual 
cost is certainly not less than in 1926. 


10 





Cost in 1926 
(Reprinted from the Third Report, pp. 9-10) 
“The annual cost (as well as we can extract it from the reports 
cited in a footnote) of the courts (not including the work of the 
Industrial Accident Department), including therein overhead upon 


the assessed value of the county courthouses and their contents, 
is $6,116, 904.21, as follows: 








Gross court expenditures for the year 1926. . . $6,739,896.42 
Credit: 
By fees, fines and forfeitures: 
To Counties . . . . . $778,663.08 
To State Treasurer... 773,931.87 
To Municipalities. . . . 629,446 .69 2,182,041 .64 
Balance... .. . . . .  . $4,557,854.78 
Add 10 per cent upon assessed value of property .  1,502,690.29 
Add Law Libraries. . ......... 56,359 . 14 
Net cost . ..... . . . . §$6,116,904.21 


“The net cost to the Commonwealth of the Industrial Accident 
Department for the year 1926 was $165,235.52. The combined 
total direct annual cost to the Commonwealth of the courts and this 
Department was $6,282,139.73. 
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“Tn addition to the direct cost to the commonwealth as stated 
above, therd is an indirect cost which falls upon the parties volun- 
tarily or involuntarily before the courts, for lawyers, sheriff’s fees, 
experts, witnesses, etc. This cost to parties can never be known 
but we believe it will easily exceed the cost of the courts to the 
commonwealth. 

“While not a part of the cost of the courts there are other ex- 
penses that are a part of the cost of the administration of justice 
and may well be considered here. We allude to the annual expenses 
of jails, prisons, parole boards, industrial schools, etc., amounting 
to $4,345,436.37. . . . We include in the cost 10 per cent as over- 
head upon the assessable value of the jails, prisons, etc., involved, 


“This means a total cost, considered from a business point of 
view, of about $10,500,000. 

“It is possible to abuse the word ‘business’ in connection with our 
courts, but an instrument of government that involves an annual 
outgo as large as does our legal system has unquestionably its busi- 
ness side, which also demands that the money be used wisely and 
economically, and that the system function harmoniously and with- 
out undue delay.” 

In a recent published statement Your Excellency has referred 
to the possible, or probable, accumulation of so-called ‘‘fake” or 
exaggerated claims in automobile cases which clog the jury dockets 
of the Superior Court and increase liability insurance rates. We 
have discussed this problem in our previous reports and it was 
discussed also in the Report of the Special Commission on Motor 
Vehicle Insurance (House Document No. 280 of 1930.) 


Recommendation as to Entry Fees in the 
Superior Court 


In our opinion the most effective first step in checking unwar- 
ranted litigation is to raise the entry fee in the Superior Court which 
is the most expensive court for the public and which, largely because 
of clogged dockets offers the best opportunities not for trial, but 
for delay and the development of what is called “nuisance value’ 
for the purposes of negotiating settlements. We see no reason why 
the opportunity to litigate, either with or without a jury, at the 
public expense in the public’s most expensive court, should remain 
as it was in the ’80s, when the cost of everything else has gone up. 
In order to avoid distracting attention by other recommendations 
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for decreasing congestion, we emphasize this one recommendation y 


as, in our opinion, an obvious and reasonable first step in dealing 
with the litigious extravagance of the community. It strikes at 
the source of unwarranted litigation. We do not believe that any 
honest case, which deserves a trial in the Superior Court, will be 
prevented, by a reasonably increased entry fee, from getting it, if 
it is really desired. 


THE SUFFOLK COUNTY COURT HOUSE 


We repeat, with increasing emphasis, the statement in our 
earlier reports that the housing conditions in the Suffolk County 
court house constitute an obstacle to the proper administration of 
justice. Removal of the Supreme Judicial Court and the Land 
Court to a separate building now under consideration by the Special 
Commission appointed under Resolves, chapter 54, will provide 
needed relief for those courts but will be an inadequate step toward 
relief of the trial courts. More than half the judicial business of 
the state is done in the Suffolk County court house besides the 
record-keeping of the criminal courts for the whole state. The 
building also contains the registry of deeds and registry of probate 
both of which need much more space. Each year of delay in provid- 
ing more adequate room for the constantly growing business in the 
building makes conditions worse. We recommend and hope that 
immediate steps will be taken to provide adequate accommodations 
for all the various branches of the system now housed in that 
building. 


AN ADMINISTRATIVE COMMITTEE FOR THE PROBATE 
COURTS 


There is complaint of a lack of uniformity in the practice of 
the probate courts in the different counties which causes delay and 
inconvenience to persons doing business in those courts. 

The probate courts are county courts, each functioning in- 
dependently of the others with little opportunity for comparison 
of its work with that of the others. Under such conditions it is 
unavoidable that differences in practice should arise that cause 
annoyance to persons attempting to do business in courts with which 
they are not familiar and it may also happen that requirements 
are made in some counties that are regarded as unnecessary in 
others. Some means of bringing these courts into closer touch 
with each other is desirable. 

A somewhat similar situation existed in the district courts before 
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the creation of the Administrative Committee of the District Courts 
and conditions in those courts have been greatly improved through 
the influence of that committee. 

We believe that such an administrative committee for the probate 
courts would be of benefit and we submit the following draft act. 


An Act to Provide for an Administrative Committee of the 
Probate Courts 


Section 1. Chapter two hundred and fifteen of the General Laws 
is hereby amended by inserting after section thirty the following 
new section: — 


Section 30-A. There shall be an Administrative Committee of Probate Courts 
which shall consist of three judges of probate assigned to the performance of such 
duty by the Chief Justice of the Supreme Judicial Court for such period of time as 
the chief justice may deem advisable. The committee shall be authorized to visit 
any Probate Court, as a committee or by subcommittee, to recommend uniform 
practice and procedure and shall have general advisory powers. The members 
of the committee shall be allowed the necessary expenses incurred in the per- 
formance of their duties, subject to the approval of the Governor and Council, 
and shall receive such compensation for their services actually performed in the 
work of such committee as the Governor and Council shall approve to be paid 
from the treasury of the Commonwealth. To promote co-ordination in the work 
of the courts, the Administrative Committee may call a conference of any or all 
of the judges of probate, or of other officials connected with the Probate Courts, 
and the traveling expenses of such judges or officials for attending such conference 
shall be paid from the treasury of the Commonwealth subject to the approval of 
the Governor and Council. 


Section 2. This act shall take effect upon its passage. 


SERVICE OF NOTICE TO ADMIT FACTS AND DOCUMENTS 


Following the recommendation of the Judicial Council in its 
First Report, pages 43 and 144, the legislature, by c. 381 of the acts 
of 1926, extended the scope and effectiveness of G. L., c. 231, $69, for 
securing the admission of undisputed facts and documents in order 
to save the time of the court and the parties. This statute provides 
that the party seeking the admission of such facts and documents 
by the other party might do it ‘by written notice filed in the clerk’s 
office and served by copy on the other party or his attorney, not 
less than ten days before the trial.” 

The provision that the notice shall be ‘‘served” on the other 
party or his attorney, has been in the statute since 1917 and, under 
it, as in other cases of notice, such as notice of motions, of the filing 
of interrogatories, etc., the practice has been to serve the notice 
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by mail and to prove it by affidavit, or certificate, in the manner ~~ 
described by the rules of various courts quoted in the footnote.* 

In the recent case of the Boston Morris Plan Company v. Barrett cl 
(Mass. Adv. Sheets of 1930, p. 1745), the moving party in the " 
Boston Municipal Court had “served” the notice by mail and filed 7 
the usual “‘affidavit” that “copy” of the notice had been mailed.” 

In the course of the opinion, the court interpreted this statute as 
follows: 


fa 
rl 


“The method of delivering copy of the written notice is described in the statute 
only by the words that it must be ‘served by copy.’ These words respecting 
proceedings in court commonly mean the kind of service employed in legal process, ~~ ™ 
that is, service by an officer authorized to make service of civil process. This tc 
meaning is emphasized by other provisions of the practice act. There are sections 
of G. L., c. 231, some providing simply for ‘notice,’ s. 74, or that notice to the 


adversary party be ‘sent,’ s. 63 as amended by St. 1922, c. 314, or ‘given,’ s. 113, Hs 

or ‘served by registered mail,’ s. 60A inserted by St. 1929, c. 173, s. 1, and others 

that notice be given as provided by rule or order of court, ss. 40, 41, 59, 127. 

Such notices often are delivered by mail. The statutory language is significantly 

different in s. 69 as amended. To give notice or to send notice or to give notice ” 

in such way as the court may establish by rule or direct by order is essentially 

different from a statutory mandate that copy of a notice be ‘served.’ Ifithad been _ - 

the legislative purpose to permit service of such notice merely by mail, it would a le 

have been easy to express that purpose. Compare St. 1929, c. 173, s. 1.” = 
This interpretation reverses the practice of thirteen years and 

appears to require the unusual method of notifying the attorney 

for the other side by an officer. The new interpretation of the statute W 

has caused much confusion and uncertainty and involves the addi- Ww 

tional expense of service in making use of a statute which was in- m 

tended to reduce expense. Service “by an officer” is ordinarily | la: 


appropriate officers with a command of service by them. Such m 
service is not needed under this statute. To avoid further confu- ex 
sion, we recommend that the statute be promptly amended in such 


limited to process issued by a court and specifically directed to the i he 





a way as to recognize the common practice of service, or notice, by 

by mail and that the following amendment take effect on its passage. | by 

j ac 

* Superior Court Rule 27 provides, co 

“A notice required by, or given in pursuance of these rules or any statute, except as other- | Ju 
wise expressly ordered, shal: be in writing, shall be served by delivering the same personally | 

to the adverse party, or his attorney, or depositing it in the postoffice, directed to him, at his | th 


business address, if known, postage prepaid, and an affidavit of the party making the service th 
shall be prima facie proof thereof.” 

Rule Number 11 of the district courts (other than the Municipal Court of the City of fo 
Boston) is to the same effect for ‘notices required by or given in parsuance of these rules.” 
Rules XI and XII or the Municipal Court of the City of Boston merely call for “‘sufficient di 
written notice of all motions.” 
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Draft Act 


Section 1. Section 69 of chapter 231 of the General Laws as amended by 
chapter 381 of the Acts of 1926 is hereby further amended by striking out the words 
“and served by copy on” in the line thereof and substituting therefor the 
words “of which a copy is mailed or delivered to.” 

Section 2. This act shall take effect on its passage. 


INTERROGATORIES 


Some more satisfactory practice as to defaults and nonsuits for 
failure to answer interrogatories is desirable. As a revision of its 
rules is under consideration by the Superior Court and this matter 
may be dealt with by rule, we do not recommend legislation in regard 
to it. 

We do, however, recommend the following draft act on a matter 
which cannot be covered by rule of court. 


Draft Act 


Section 1. Chapter two hundred and thirty-three of the General Laws is hereby 
amended by inserting after section sixty-five the following new section sixty-five A. 

Section 65A. If a party who has filed sworn answers to interrogatories, dies, so 
much of such answers as the court finds have been made upon the personal know- 
ledge of the deceased shall not be inadmissible as hearsay or self-serving if offered 
in evidence by a representative of the deceased party. 


REVISION OF WRITS 


In the second report of the Judicial Council, pp. 37-42, attention 
was called to the misleading character of the traditional form of 
writs still in use by the various courts. The recommendation was 
made that it should be corrected by the substitution of simple 
language which should explain to the person summoned just what 
he is expected to do, and thus avoid the injustice and hardship to 
many individuals who are put to unnecessary inconvenience and 
expense. 

The form of process in equity and divorce is governed entirely 
by rules of court. The forms of writs in actions at law are governed 
by G. L., ce. 223, §16. The present forms are those provided by the 
act of 1784. Owing to a difference of opinion as to the power of the 
courts to change the forms of writs under G. L., c. 223, §16, the 
Judicial Council recommended slight changes in the wording of 
that section to avoid any doubt and to authorize such changes as 
the courts might deem advisable. That recommendation was not 
followed. 

Since that report, a number of the courts have tried to meet the 
difficulty by printing a short notice at the bottom of the writ ex- 
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plaining that it does not mean what it says and that the person sum- 
moned is not expected to appear on the return day. While this 
has had some effect, there are still many people who are puzzled and 
misled. We are informed that in the office of the Superior Court 
in Essex County hardly a return day goes by without at least three 
or four persons appearing unnecessarily. How many persons thus 
appear in other counties, or in the district courts, or the probate 
courts, we do not know, but there must be a considerable unneces- 
sary waste of time and loss of wages in the course of a year. 

The form of process of the Land Court, which was fixed by statute, 
was changed by the legislature by St. 1928, ec. 129, so that the 
forms meant what they said. We are informed that this change 
has had noticeable results in reducing the number of people who 
come to the court when their presence is not required. 

We believe that since a serious doubt still exists in the minds of 
some judges and lawyers as to the authority of the court to make 
changes in the form of writs in actions at law under the statute 
referred to, the doubt should be removed so that the courts may act 
when they are convinced that it is advisable. 


THE SETTLEMENT OF DAMAGE SUITS ON BEHALF OF 
MINORS 


In our fifth report (page 23) we commented on the repeal by the 
Superior Court of a rule relative to the settlement of suits on behalf 
of minors. After further study and conference with the judges 
we have concluded that the repealed rule was not adequate for the 
protection of the minors. We sent a questionnaire to the bar 
associations of other states to ascertain the methods elsewhere. 
A summary of the results of this inquiry will be found in appendix 
C. Most of the other states heard from provide a more careful 
method of protecting the interest of minors in such cases than 
exists in Massachusetts where, except in some of the district courts, 
there is practically no protection except the individual sense of 
responsibility of the person who acts as “next friend” in bringing 
the suit. 

We do not feel that any requirement should be made which would 
make it more difficult to bring honest suits for injured minors than 
for adult persons. The objection to requiring a bond with sureties 
of the “next friend,” or to requiring the appointment of a guardian 
wander our present law which requires sureties on the bond, is that 
sureties involve additional expense, unless individual sureties are 
available, and furthermore, the accumulation of surety liabilities 
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in too many details of life seems inadvisable. What is needed is 
something to emphasize the sense of responsibility and provide 
some partial protection without undue expense or red tape. We 
see no need of appointing a guardian before the beginning of a suit. 
We think it should be required before settlement is made or any 
money is paid on a judgment in cases involving more than two 
hundred dollars and we recommend that the probate courts be 
authorized to appoint guardians for such cases without requiring 
sureties on the bond. Such a requirement would bring the “‘next 
friend” situation to some extent within the range of inquiry of the 
probate court when the appointment is petitioned for. There 
must be many cases where money belonging to minors is used by 
the parents or other “next friend” for their own purposes. The 
appointment of a guardian would help to check this abuse. 

In cases of small amounts under two hundred dollars in which 
no guardian is appointed it seems to us that the money should be 
deposited in a Massachusetts savings bank in the name of the 
minor. 

We submit the following: 


Draft Act 


Section 1, Chapter 205 of the General Laws is hereby amended by inserting 
after section 6 the following new section 6A. 


Section 6A. No action of tort or claim for injury to a minor shall be settled for 
more than two hundred dollars except during trial without the assent of a guardian 
appointed by the Probate Court, who shall receive the money and release the claim, 
and no judgment thereon for more than two hundred dollars shall be paid except 
to such guardian. No such action shall be settled for more than two hundred 
dollars during trial without the assent of a guardian ad litem, appointed by the 
trial court, unless a guardian has been appointed by the Probate Court. No such 
action or claim shall be settled or judgment thereon satisfied in any case in which 
such guardian has not been appointed unless the amount to be paid for the benefit 
of the minor after the payment of reasonable charges, be deposited in a Massa- 
chusetts savings bank in the name of the minor and such deposit shall be a satis- 
faction of the judgment. 


If the Probate Court finds that a guardian is appointed solely for the purpose 
of representing his ward in such an action or claim said guardian may in the dis- 
cretion of the Court be exempted from giving surety on his bond. 
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VENUE IN TRANSITORY ACTIONS IN DISTRICT COURTS 


There seems to be no sound reason why the law affecting the venue 
of a transitory action so far as the same is applicable to District 
Courts should not be amended especially since the enactment of 
Ch. 316, Acts of 1929, which gave to the District Courts original 
jurisdiction concurrent with the Superior Court of all actions of 
contract, tort and replevin, regardless of the amount claimed. 

The immediate need for the suggested change is in cases growing 
out of the negligent use or operation of motor vehicles. As the 
law now stands, the public are forced in many cases either to liti- 
gate in the Superior Court, or else to travel what may be an un- 
reasonable distance to a prescribed district court. District Courts 
should be open to all who desire to use them. Such suggested 
change should not affect assigned claims because of possible abuse. 
Furthermore, such change would not be effective unless the District 
Courts be empowered to transfer or consolidate cross-actions 
brought in different courts and there be provision to cover a case 
where one of the cross-actions is brought in the Superior Court. 

The subject of venue is somewhat technical. Stated generally, 
the place of action in the superior court is fixed by the place of 
residence or business of either party, or in trustee process, of the 
trustee. In district courts the residence or place of business of the 
defendant controls, or in trustee process, that of the trustee. A 
District Court has jurisdiction of a transitory action against a 
defendant who is not an inhabitant of the Commonwealth if personal 
service or an effectual attachment of property is made within the 
Commonwealth and such action may be brought in any of the 
District Courts in the county where service or attachment was made. 

These provisions mean that if there is an accident in the city of 
Springfield involving cars owned by a resident of that city and a 
resident of the city of Cambridge and either of these owners de- 
sire to bring an action in a District Court the Springfield owner 
must bring his action in the District Court sitting in Cambridge 

and the Cambridge owner must bring his action in the District 
Court of Springfield. If cross-actions are brought one will be in 
each of these courts. A view of the premises is often of great value 
to a Trial Judge. Disinterested witnesses as a rule live in the place 
where the cause of action arose. 

The advantages to be found by the adoption of the Act herein- 
after set forth are too obvious to need further elaboration. Not 
the least of these advantages should be a reduction in the con- 
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gestion now troubling our Superior Court, and a consequent re- 
duction in the public cost of litigation. 
We submit the following: 


Draft Act 


Section 2 of chapter 223 of the General Laws is hereby amended 
by striking out the same and substituting therefor the following: 


Section 2. A transitory action in a District Court shall, except as hereinafter 
provided, and as provided in section 21 of ch. 218 as finally amended by St. 1928, 
ch. 144, sec. 1, be brought in the county where one of the defendants lives or has 
his usual place of business, or if commenced by trustee process in the county where 
all of the persons named in the writ as trustees live or have their usual place of 
business, and in either case in a court within whose judicial district one of the 
parties lives or has his usual place of business. An action commenced by trustee 
process may however be brought in the Municipal Court of the City of Boston if 
any trustee resides or has his usual place of business in Suffolk County. 

A District Court shall have jurisdiction of a transitory action against a defend- 
ant who is not an inhabitant of the Commonwealth if personal service or an effectual 
attachment of property is made within the Commonwealth and such action may 
be brought in any of said courts in the County where the service or attachment was 
made. 

A transitory action brought in a District Court to recover damages for injury 
to the person including death, or to property as the result of the negligent use or 
operation of a motor vehicle or trailer, excepting any action in which the plaintiff 
is an assignee of the cause of action or an action against a city or town, and except 
as provided in said section 21 of ch. 218 as finally amended by St. 1928, ch. 144, 
sec. 1, shall if any one of the parties thereto lives in the Commonwealth, be brought 
in the county where either or any one of them lives or has his usual place of business. 
If brought in any other county the writ shall abate and the defendant shall be 
allowed double costs. If neither party lives in the Commonwealth the action may 
be brought in any county. The Court may upon motion by a defendant in any 
such cause order it and all papers relating thereto transferred to the District Court 
within whose judicial district any defendant dwells or has his usual place of busi- 
ness. The papers relating to such cause shall thereupon be transmitted by the 
clerk to the District Court to which the said cause has been transferred and such 
transferred cause shall thereupon be entered and prosecuted in said Court as if 
originally returnable therein. 

In all such cases wherein cross actions have been begun in different District 
Courts, either Court may, upon motion and in order that the cases may be tried 
together, order one of said actions transferred to the Court wherein the other is 
pending and such transferred cause shall thereupon be entered and prosecuted in 
said Court as if originally returnable therein. 

In all such cases wherein one action has been brought in the District Court and 
the other in the Superior Court, the action pending in the District Court, with all 
papers relating thereto, may, upon motion, be removed and transferred to the 
Superior Court in which the action is pending without expense and shall not be 


subject to the provisions of section 4 of chapter 261 of the General Laws as 
amended. 
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REPORTS TO APPELLATE DIVISIONS OF DISTRICT COURTS 


A justice of the Supreme Judicial, the Superior or the Land 
Court, after verdict, or after a finding of the facts by the Court, 
may report the case for determination by the full Supreme Judicial 
Court. 

A justice of the Supreme Judicial or the Superior Court if of the 
opinion that an interlocutory finding or order made by him ought 
to be determined by the full court before any further proceedings 
in the trial court may report the case for that purpose and stay all 
further proceedings except such as are necessary to preserve the 
rights of the parties. A judge of probate has a similar power. 

A justice of the Supreme Judicial or the Superior Court may upon 
request of the parties in any case where there is agreement as to all 
material facts report the case to the full court for determination 
without making any decision thereon. See G. L., ec. 231, § 111. 

A justice of the Supreme Judicial or the Superior Court sitting 
in equity or a judge of the Probate Court by whom a case or matter 
is heard for final determination may reserve and report the evidence 
and all questions of law therein for consideration of the full Supreme 
Judicial Court and thereupon like proceedings shall be had as upon 
appeal.* See G. L., c. 214, § 31, e. 215, § 13. 

The Land Court, after any decision or decree dependent upon 
questions of law, may report such decision or decree with so much 
of the case as is necessary for understanding such questions of law 
for the determination of the Supreme Judicial Court. See ec. 185, 
§ 15. 

There has been created in the Municipal Court of the City of 
Boston and in each District Court of the Commonwealth an Appel- 
late Division for the re-hearing of matters of law arising in civil 
sauses therein. See G. L., ¢. 231, $§ 108, 110A as amended by 
1925, ec. 132, $$ 2, 110B, 110C as amended by 1927, ec. 240. 

We are advised that a right to report to these Appellate Divi- 
sions by a justice of the Municipal Court or of a District Court 
will be of distinct value and round out the procedure. Accordingly 
we recommend the following: 





* The Judicial Council suggested in its third report (p. 53) that such statutory provisions 
as permit a report from the Superior Court or the Probate Court, without any decision of the 
court below, should be repealed. 
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Draft Act 


Chapter 231 of the General Laws is hereby amended by inserting 
the following new sections: 

Section 111A. A Justice of the Municipal Court of the City of Boston or of a 
District Court in any case involving only questions of law, or in which there is an 
agreed statement of facts, or after a finding of the facts, may, after a decision, 
report the case for determination by the Appellate Division of such court. If 
a Justice of the Municipal Court or of a District Court is of opinion that an inter- 
locutory finding or order made by him ought to be determined by the Appellate 
Division before any further proceedings in the trial court, he may report the case 
for that purpose and stay all further proceedings except such as are necessary to 
preserve the rights of the parties. 

An appeal shall lie from the final decision of an Appellate Division on such 
reports to the Supreme Judicial Court as provided in sections 109 and 110A as 
amended by 1925, chap. 132, sec. 2. 

Section 112A. If a Justice of the Municipal Court of the City of Boston or a 
District Court has reserved a case for report to an Appellate Division and fails 
by reason of physical or mental disability, death or resignation to make such 
report, any other Justice of the same court may examine and report the same. 


CLAIMS AGAINST ESTATES 


For the purpose of accelerating the settlement of estates of de- 
ceased persons the legislature, in 1914, reduced the time allowed 
for bringing actions against such estates to one year from the date 
of the approval of the executor’s or administrator’s bond. 

Many executors and administrators, wishing to avail themselves 
of this opportunity for an early settlement and also to avoid the 
payment of further premiums for their official bonds, make distribu- 
tion of the assets of the estates in their hands immediately after the 
expiration of the time so limited for bringing actions against them. 

By doing this they and the sureties on their bonds may find them- 
selves personally liable for the payment of claims of which they 
have had no notice which have been kept alive by actions begun 
just before the end of the year but which are not returnable until 
after the assets of the estates have been distributed. In order that 
executors and administrators may be protected in such cases we 
suggest the enactment of the following: 


Draft Act 

Chapter one hundred and ninety seven of the General Laws is hereby amended 
by adding the following new section: 

Section 18A. Except as provided in sections twelve and thirteen of this chap- 
ter, no executor, administrator or administrator de bonis non, who distributes 
assets of the estate after the expiration of the time limited for bringing actions 
against him by sections nine, eleven, seventeen and eighteen and upon whom a 
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writ, brought by a creditor of the estate, has not been served by delivery before 
such distribution is made, shall be personally liable to such creditor in consequence 
of such distribution unless, before the expiration of the time limited for bringing 
action, the creditor files in the registry of probate a notice stating the name and 
address of the creditor, the amount of the claim and the Court in which action has 
been brought. Said notice shall be entered on the docket under the name of the 
estate of the deceased. 


RECOMMENDATIONS ADOPTED SINCE OUR FIFTH REPORT 

Seven of the recommendations of the Judicial Council were, 
in substance, adopted by the legislature in 1930 after our fifth 
annual report, as follows: — 


1. St. 1930, c. 54, extending the time for filing requests for 
reports to the appellate division of district courts, other than the 
Municipal Court of the City of Boston, from two to five days. 

(See Fifth Report, p. 25.) 

2. St. 1930, c. 65, making St. 1929, c. 172, applicable to district 
courts. 

(See Fifth Report, p. 32.) 

3. St. 1930, c. 87, relative to the admissibility in evidence of 
entries in the course of business. 

(See Fifth Report, p. 22.) 

4. St. 1930, c. 142, providing for representation of the Municipal 
Court of the City of Boston on the Judicial Council. 

5. St. 1930, ec. 144, authorizing the appointment of a third 
special justice in judicial districts having a population of one hun- 
dred thousand or more. 

(See Fifth Report, p. 32.) 

6. St. 1930, c. 154, relative to recognizances for appearance 
before certain courts. 

(See Fifth Report, p. 32.) 

7. St. 1930, c. 418, providing for deputy recorders and techni- 
cal assistants to the assistant recorders of the Land Court. 

(See Fifth Report, p. 20.) 


‘MEASURED SERVICE AND COMPENSATION FOR CERTAIN 
JUDGES”’ 


Under the heading above quoted, in your address to the legislature 
in January 1930 (Senate No. 1) Your Excellency called attention 
to a recommendation in our 5th Report as follows: — 


“Desiring, as we do, to maintain the maximum working capacity of our courts, 
I commend particularly to your attention that recommendation from the Judicial 
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Council to be submitted to the General Court, which outlines a plan for restricted 
service and compensation for judges of advanced years. Briefly stated, the plan 
is to permit a justice of a court who desires, in advancing age, to be relieved from 
giving full-time service, to be released at his request from such complete service, 
and to enable him by means of appropriate legislation to continue his service on 
a part-time basis. He should receive compensation commensurate with the 
service rendered. This plan would not only effect economy in the maintenance 
of the courts, but would frequently operate to retain in service justices whose 
particular qualifications make them of peculiar value to the Commonwealth, but 
whose physical limitations of age prevent their applying themselves to the heavy 
duties of complete service.” 


The bill which we recommended (see 5th Report, pp. 12-17) was 
submitted by the legislature to the justices of the Supreme Judicial 
Court for an advisory opinion as to its constitutionality and the 
justices expressed the opinion (House Document 1274, reprinted in 
Massachusetts Law Quarterly for May 1930) that the permissive 
plan for voluntary election of such measured service and com- 
pensation of justices of certain courts who had served for fifteen 
years, — that part of our recommendation which Your Excellency 
commended as above, — was constitutional. Accordingly we 
renew our recommendation for such voluntary plan and submit 
a draft bill for that purpose. To avoid misunderstanding we repeat 
with emphasis that we expressly disclaim any intention to create 
or extend a pension or retirement allowance scheme. We desire 
to accomplish one object only — to maintain the maximum working 
capacity of the courts, and we believe that the plan which we 
propose would help in that direction for the reasons which you 
stated in your address above quoted. 

As we said last year, the situation in the Superior Court is such, 
so far as the volume of business is concerned, that there will always 
be work enough which can be done by such part-time judges. 
Among other things, by holding additional sessions without jury, 
they may obviate the necessity of a number of references to masters 
thus saving a part of what is now a heavy expense to the counties 
and litigants. 

The Land Court has a heavy docket and only three judges. 
The Municipal Court of the City of Boston has a large and increasing 
volume of business. Both courts will furnish opportunity for 
service by part-time justices. 

We believe that the plan above outlined is simple and practicable, 
that it would improve the judicial system, preserve and prolong 
the valuable service of experienced judges, be more economical 
than the present arrangement, and that it would, at the same time, 
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bring the fifty-eighth amendment into practical operation when 
necessary for the good of the service in a way which is desirable 
and expedient. 

The fifty-eighth amendment was intended to supplement the 
purpose of the twenty-ninth article of the Bill of Rights and of the 
third chapter of the Constitution and thereby to provide and 
maintain a vigorous effective, independent and impartial judiciary. 

Under the proposed plan, after a judge has gone on the measured 
basis, if he is unable to serve for half time that fact will readily be- 
come known and, if his weakened condition appears to be sufficiently 
permanent, the procedure for involuntary retirement under the 
fifty-eighth amendment can be brought into operation. The 
amendment was adopted for practical use under the circumstances 
which we are describing. 

To carry out the proposed plan we submit the following draft, act. 


Draft Act to Provide for a Voluntary System of Part-time Service 
and Measured Compensation for Judges of Advancing Age 


Section 1. Section one of chapter two hundred and twelve of the General Laws, 
as amended by section three of chapter five hundred and thirty-two of the acts 
of nineteen hundred and twenty-two and by section one of chapter three hundred 
and four of the acts of nineteen hundred and twenty-five is hereby further amended 
by adding at the end thereof the words: — and such associate justices as shall have 
retired to part-time service as provided by law. 

Section 2. Section two of chapter one hundred and eighty-five of the General 
Laws as amended by section one of chapter two hundred seventy-one of the acts 
of nineteen hundred twenty-four is hereby further amended by striking out said 
section two and inserting in place thereof the following: “The Land Court shall 
consist of three judges (including such as have been heretofore commissioned as 
“associate judges’), and of such judges (including those commissioned as associate 
judges) as shall have retired to part-time service as provided by law. The powers 
and duties of any judge heretofore commissioned as an associate judge shall be the 
same as those of a judge of said court. Any special administrative duties hereto- 
fore imposed by law upon the judge of said court shall be performed hereafter 
by the senior judge (whether commissioned as a judge or as an associate judge) 
in point of service who has not retired to part-time service under this act. Here- 
after all judges of the Land Court shall be appointed and commissioned as judges 
and not as associate judges.” 

Section 3. Section fifty of chapter two hundred eighteen of the General Laws 
is hereby amended by adding at the end of the first sentence thereof the words, 
“and such associate justices as shall have retired to. part-time service as provided 
by law.” 

Section 4. An associate justice of the Superior Court, any judge of the Land 
Court or an associate justice of the Municipal Court of the City of Boston who has 
or shall hereafter have served for fifteen years or more as a justice or judge of such 
court may with the approval of the Governor and Council retire to part-time 
service subject to the call of the chief justice, or, in case of the Land Court to the 
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call of the senior judge of said court in point of service. Thereafter the justice 
or judge thus retired shall not be required under his commission to serve as a justice 
or judge for more than one-half time. To the extent of such half-time service, 
he shall be subject to the call of the chief justice or senior judge and shall receive 
one-half of the full salary. The chief justice or senior judge may also call upon 
such a retired justice or judge for more than such half-time service if he is able and 
willing to serve and to the extent of the service so rendered he shall receive a pro- 
portionate amount of the salary for full-time service upon certificate of the chief 
justice or senior judge. In the Superior Court, upon such retirement of two 
justices and in the Land Court and in the Municipal Court of the City of Boston 
upon such retirement of one judge or justice, a vacancy in the number of justices 
or judges provided by law shall exist which shall be filled according to law. 


REPORTS REQUESTED BY THE LEGISLATURE 
By resolves of 1930, chapter 6, the legislature 


“Resolved, That the judicial council be requested to investigate so much of the 
address of his excellency the governor to both branches of the general court, printed 
as current senate document number one, as relates to uniform laws on the rendition 
of fugitives from justice, so much of the last report of the attorney general as relates 
to the need for a uniform method of interstate rendition and as relates to a uniform 
law regarding extradition, and, in addition, the subject matter of current house 
documents numbered sixty-eight, ninety, ninety-one, ninety-two, ninety-three, 
one hundred and thirty-seven, two hundred and fifty-four and three hundred and 
seventy-six, and of current senate document number one hundred and fourteen, 
including, in each case, such matters related thereto as may be pertinent; and to 
include its conclusions and recommendations in relation thereto, with drafts of 
such legislation as may be necessary to give effect to the same, in its annual report 
for the current year.” 
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REPORT (REQUESTED BY THE LEGISLATURE) ON HOUSE 
DOCUMENTS NO. 137 AND 376 AND ‘“‘SSUCH MATTERS 
RELATING THERETO AS MAY BE PERTINENT”’ 


1. ADMISSION TO THE BAR 


Among the matters which the legislature requested the Judicial 
Council to consider (by Resolve Chapter 6) were House Documents 
137 and 376 “including in each case such matters relating thereto 
as may be pertinent.” 

House No. 137 would substitute for the present Board of Bar 
Examiners a new state commission of men who shall combine the 
functions of the bar examiners and of an official grievance com- 
mittee for hearing complaints against lawyers and reporting their 
findings and recommendations to the court if they find that dis- 
barment or other disciplinary action by the court is called for by 
the facts. 

House No. 376 would substitute for “two years of a day or even- 
ing high school or school of equal grade” in the present statute (G. L. 
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c. 221, §36), arequirement of graduationfrom suchschoolsorthatthe 2. 
Board of Bar Examiners be satisfied that the applicant possesses - 
“the reasonable educational equivalent thereof.”’ 

The matters involved in this reference have engaged national 
attention in an increasing degree in recent years. What some of 
those immediately interested choose to regard as a movement for 
collegiate monopoly we consider to be only an attempt of the bar 
and the public to make articulate a feeling that all is not well in the 
legal profession, and that the field of legal education is a logical 
place for investigation. But the actual process of bar examination | 
and admission has received little public attention. Much of the <= 
comment that is rife rests on general impression, very little on as- | 
certained fact. Because we think that it is necessary to know how | 
the machine works in order to better it, we have undertaken such 
study of its operation as time permitted, and because we think a 
knowledge of the facts is essential to the pressure of opinion in the 
right direction, we publish them in some detail. And a knowledge 
of home conditions is vital before one can say whether the methods 











employed elsewhere can be adopted here with reasonable assurance 
of improvement, or whether such adoption is the desirable first step iL 
toward improvement. | 
The numbers of examinations and of applicants ‘‘Passed”’ since 
1898, when the system of ‘‘Bar Examiners” was set up, are shown 
on Chart A and Table I. 
For this study, the chief fact of interest in the chart is that there 
has been in the last decade a great increase in the proportion that 
failed. This calls for analysis of applicants. For years the five m 
largest feeders have been the Harvard Law School, the Boston 
University Law School, the Northeastern University School of 
Law, the Suffolk Law School, and the Portia Law School. The — 
first two are “full time” law schools, with a minimum three-year a 
course for graduation and a minimum admission requirement, in 19 
the Harvard Law School, of college graduation, and in the Boston : 
University Law School, of two years’ college work. The other three | 16 
are “part-time,” largely evening, law schools, with four-year courses 18 
for graduation. The Northeastern was founded in 1898, and given ~ 
power to grant degrees in 1904; Suffolk Law School was founded 19 
in 1906, and given power to grant degrees in 1914, while the Portia 
was founded in 1908 and given power to grant degrees in 1919. 19 
Minimum admission requirements for the Northeastern are, sub- 2 
stantially, completion of a four-year day high school course, and for 19 
the Suffolk and Portia ‘“‘a high school education or its equivalent.” " 








evr e- 


S 
e 
p 


n 



























P.D. 144. REPORT. 27 
CHART A 
| a \Q'¢0 1906 Ao + (Qs _ ae “aid 30, 
| 
i 
| 
Es cuaer! 
| 
EXAMINATIONS 
i x . 
| -s2e0 bac Shes an Bel 
| 
| 
s 
| wee 
|_» Seo 
eoo, 
Yoo! 
200° 
TABLE 1 
| = — | 
YEAR. | Examina | Passed. Per cent YEAR. Examina | Passed. Per cent 
tions. | passed. tions. | | passed. 
—_ I : 7 
1898 214 | = 138 64 1916 | 526 | 205 | 39 
1899 310 | 181 58 {1917 554 | 246 «| 44 
1900 355 | 234 66 1918 474 186 39 
1901 433 | 276 63 41919 573 261 45 
1902 439 | 252 57 41920 657 | 243 37 
1903 | 448 262 58 {1921 725 | 300 41 
1904 484 289 59 1922 851 | 301 35 
1905 . | 435 226 52 |1923 «| 40964 =| 321 33 
1906 ./| 536 | 293 56 41924 | 1,050 | 430 | 41 
1907 483 | 240 49 1925 | 858 | 429 | 50 
1908 .| 534 250 46 11926 | 1,070 | 498 | 46 
1909 502 235 46 11927 | 1187 | 510 | 44 
1910 634 265 42 1928 | 1,336 | 475 43 
1911 | 451 231 51 1929 | 1409 | 573 40 
1912 | 505 243 48 11930 1,400 | 389 27 
1913 .| 519 262 50 
1914 | 473 248 52 Totals | 21,799 9,687 
1915 | 410 195 47 
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These five schools supply the greater part of the candidates for 
admission (see table 2). Of the 1,407 examinations in 1929, 1,100 
were of graduates of those schools. <A large, but uncounted number 
of the residue examined comprised those who had studied at those 
schools, but had not won a degree. A study of the examination 
record of the graduates of those schools appears to furnish a fair 
test of the working of our present methods of examination for 
admission. 

The annual experience of such graduates in the last decade 
(1920-1929, ine.), in examinations for admission to the Massa- 
chusetts bar is shown on the following chart, which is based on the 
official figures. The percentage of the total number of such graduate 
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GRADVATE EXAMINATIONS 1920-1929. et § 
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applicants is, Harvard 8—, Boston University 25—, Northeastern 
23+, Suffolk 35—, Portia 8+. The “success” percentage of those 
who applied is: Harvard 89, Boston University 59, Northeastern 
41, Suffolk 38, Portia 46. Such ‘‘success” percentages in the June, 
1930, examinations, for those to whom their several schools have 
granted the degree of LL.B are Harvard 82%, Boston University 
62%, Northeastern 25%, Suffolk 12%, Portia 14%. 

Such figures as those given undoubtedly go far to influence public 
opinion. The statements published twice a year of the number 
examined and the proportions “passed” and “failed” create the 
impression of large exclusion. Such figures may or may not indi- 
cate the quality of training in the various schools. As indicative 
of the relative numbers and type of graduates who gain admission 
to the bar they are wide of the truth. They show a waystation, 
not a terminal. The Bar Examiners have been very kind to would- 
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be lawyers in the matter of re-examination. No restriction was 
imposed until 1925, when a rule of the board excluded from examina- 
tion those who had failed in the two preceding examinations, and 
the rule of “‘take two — skip one”’ still holds. The extent of re- 
examination is as follows:— 


TABLE III 
RE-EXAMINATIONS, 1920-1929, rnc. 





(Graduates 


2d 3d 4th 5th 6th 7th Sth 9th 10th | Later.| | 























Harvard 53 6 - ~ ~ - ~ - - - 

Boston Univ. 323 155 58 31 12 9 5 2 3 6 604 566 
Northeastern 382 | 125 64 35 25 12 11 7 2 23 686 603 
Suffolk 541 | 233 129 S4 47 34 23 18 17 36 1162 | 988 
Portia 114 $2 16 4 3 3 1 2 1 0 186 181 
Totals “1413 | 561 | 267 | 154 | 87 | 58 | 40 | 29 | 23 | 65 |2,697 |2.395 









































Some of this re-examination, however, in the decade studied, 
is of graduates prior to 1920. Deducting the number of those whose 








re-examination showed them to be in that class, the number of f 


examinations reduced by the remaining re-examinations gives the 
true number of graduates examined in this period, and the relative 
proportions of ultimate success. 











wn Less Re- Gives ey 
! examina- | Number : ast 
: : ons Graduates % Ne A 
Examina- tions of 1920-29 ‘ = Examina- 
tions. 1920-29 |Graduates| Passed. Passed. Loss. tion 
Graduates.| Examined. 1929. 
Harvard ; ; 601 57 544 535 98 9 3 
Boston Univ. : 1,708 566 1,142 1,019 89 123 42 
Northeastern ‘ 1,611 603 1,008 673 66 355 134 
Suffolk ; ‘ 2,402 988 1,414 923 65 491 157 
Portia . - ; 575 181 394 264 67 130 25 
6,897 2,395 4,502 3,414 76 1,108 361 


























The percentages of success may be slightly increased by reason 
of those admitted in this period who were graduates prior to 1920. 
The exact number could only be ascertained by checking individual 


applicants, but the figures given are adequate for generalization. | 


More than offsetting this are those who have failed on their first 
examination only, many of whom may be expected to pass later. 
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To check this, an examination has been made, by individual 
names, of the graduates of the years 1921 and 1926, as test years, 
to determine the proportion of such graduates examined and 
admitted, with this result: 





1921 1926 


























Gradu- Exam- Admit- oO Gradu- Exam- Admit- o 
ated. ined. ted. - ated. ined. ted. iad 
Boston Univ. | 82 78 71 91 134 116 93 80 
Northeastern 61 57 51 89 116 110 &9 80 
Suffolk 62 54 46 85 199 182 133 73 
Portia 26 23 18 78 70 60 39 65 
(Harvard omitted, as re-examinations negligible. See Table 3.) 


It seems a fair conclusion that so far as permanent exclusion 
of graduates is concerned, the bar examination is not a very potent 
factor. More than three out of four attain their goal. And the 
time it takes the graduates of the part-time schools to do it is a 
rather convincing argument in favor of lengthening the required 
course of study in those schools. Just what is done by those 
Bachelors of Law who fail on the first examination in the way of 
further preparation before re-examination we are unable to state 
with certainty. The information might be enlightening. Certain 
it is that very few of them return to their alma mater for a further 
course of study. We have a rather pronounced conviction that the 
vicissitudes of the examination process as now carried on will 
account as much for subsequent “passing” as will post-graduate 
study. 

The picture given, however, is incomplete without allusion to 
what may be termed ‘course mortality” in the schools, that is, 
the proportion of each entering class which does not graduate. 
For the ten-year period studied, the “course mortality” is, Harvard 
37%, Boston University 34%, Northeastern 74%, Suffolk 73%, 
Portia 55%. How much of that may, in one school or another, be 
due to scholastic failure and how much to economic stress, we have 
not yet ascertained, but the large decline in class numbers in the 
part-time schools seems to negative a rather common idea that 
some of them, at least, are places where any high school graduate 
can attend for four years and get a degree almost as a matter of 
course. There appears to be a rather substantial separation of 
wheat and chaff before the bar examination is reached. 

We do not assume to say how much of success or failure results 
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from the educational qualifications of the raw material, and how 
much from teaching methods and standards in the several schools, 
but the absence of any general change in the “passed’”’ records of 
the day schools indicates that if the recent accessions to the bar 
have brought a progressive deterioration in quality, the source 
must be looked for in those schools where not only is the record of 
failure large, but whose graduates make up a large and increasing 
proportion of the applicants for admission. Whether there has 
been such deterioration is a question on which opinion may differ. 
The majority opinion seems to be emphatically in the affirmative. 
The justices of the Boston Municipal Court, which has the largest 
civil entry list of any court in the state, and is more than any other, 
the court where young lawyers go to earn their spurs, recently 
stated it as their considered and unanimous opinion, ‘that, while 
the recent accessions contain a goodly proportion of attorneys in 
every way qualified to carry on the best traditions of the profession, 
there is an increasing proportion of attorneys lacking in the legal 
knowledge necessary to safeguard the rights of litigants, and in 
the moral calibre which the court has the right to expect of its 
officers.” 

If the conclusion be sound, the seriousness of the consequences 
hardly needs to be dwelt upon. It is not merely the direct loss to 
litigants who employ incompetent lawyers. A deteriorating bar 
will in time produce a deteriorating bench. Overshadowing all 
else is the danger from the growth of a public opinion that justice 
is not being attained by the machinery of justice, which inevitably 
means increased disrespect for law and all things legal. There is 
enough of that without adding to it by having unfit priests in the 
temple. 

To the expression of opinion already quoted, the judges added, 
“From which we conclude that, judged by its fruits, our system 
designed to screen out the undesirables, is not serving its purpose.” 
We concur in this conclusion. When candidates for admission 
came in larger proportion from the day law schools, leakages 
through the examination net were not so serious as they are under 
present conditions when a constantly increasing proportion comes 
from schools which score a low average of success. The leakages of 
a single year may not be numerically large, but, maintained over a 
series of years, they mean an accumulation of the unfit beyond the 
powers of community absorption. The increased risk demands an 
increase in protective measures. 

A suggested remedy, much in vogue, is so to raise the require- 
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ments, directly or indirectly, that only persons of a given amount 
of collegiate study may enter the bar. Obviously, this reduces the 
risk of examination leakage. We are not prepared to favor any 
such limitation of opportunity, nor do we think that public opinion 
in this state now favors it. We have no doubt that the “part- 
time” law schools graduate a substantial minority who, in spite 
of adverse conditions and with heavy handicaps, fit themselves 
adequately for legal practice. But the problem is one of com- 
munity protection. If assured of a searching and thorough exami- 
nation of candidates for admission by an untrammelled board of 
examiners, we should not be concerned at the much published 
statement that in the matter of educational requirements Massachu- 
setts ranks near the bottom of the list of states. We think that 
rather too much emphasis has been placed upon who should be 
examined, and too little attention paid to how they should be 
examined. The immediate problem is not one of legislation, but 
of administration, and we think that, except for necessary financing, 
the legislature should stay its hand until it becomes more obvious 
than it now appears to us that changes of method will not effect a 
substantial cure. It will be time enough then for the court to 
settle in Massachusetts the question how far the legislature may go 
in regulating admission by the court of its own officers. 

We do not recommend the passage of either of the bills referred 
to us. House No. 376 seeks only a slight change in the present 
vague phraseology in the statute as to educational requirements. 
It does not go to the heart of the problem and, given adequate 
examination methods, is a measure of little or no relative con- 
sequence. So far as concerns House No. 137, which seeks to sub- 
stitute for the present Board of Bar Examiners a new state 


_ commission, we see no gain in it. So far as it affects admission to 





the bar, it merely supplants one set of men with another set of men, 
with no assurance that the second set will function better than the 
first. 

As to examinations, we have none too favorable an opinion of 
a final three-hour examination as a sole test of a year’s work in a 
given legal subject. It has the sanction of custom and the merit 
of lightening pedagogical labor, but probably most of us who can 
still think back to undergraduate days can recall that a hasty 
perusal of the examination paper produced emotions of joy that we 
were asked the things we knew, or despair because it dwelt on things 
we knew not, which inevitably tinged the whole product. Of course, 
the “honor” man was not so disturbed, but examination leaks occur 
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mainly in the middle third, and there the God of Marks sits too 
securely. *Schools and colleges can bury their examinational 
errors, but bar examinations put their product too speedily in the 
limelight. When, as in the bar examination, the attempt is made 
in a single day, and with but thirty questions, each of which, it is 
officially stated, can be answered in not over a page, to cover the 
entire range of a three-year solid course of study, covering twenty- 
four listed subjectst from “Contracts” to “Practice,” we can only 
term it a highly fortuitous adventure. The “hit or miss” character 
of such an examination will be more apparent to the lay mind if we 
state that Professor Williston’s standard work on Contracts con- 
tains 3,456 pages of text, that of Wigmore on Evidence 3,629 
pages, that of Mechem on Agency, 2,191 pages, and so through 
the list. We think the written examination, which, probably, must 
continue as the backbone of the whole process, and for tentative 
marking may well remain as now, anonymous, should occupy, not 
one day, but several days, and that it should be much more com- 
prehensive and thorough, giving more play to averages. The 
Massachusetts examination to practise medicine consumes two 
days of written examination, one of oral. The law examination 
in England consumes a number of days in written examination, 
followed by an oral. We think the written bar examination should 
be supplemented in each individual case by an oral examination, 
which will of course vary in length with individual cases. This 
will have several results. We believe it cannot fail to correct many 
errors, whether of inclusion or exclusion, in the results of the written 
examination. A former Suffolk County ‘Character’? Committee, 
composed of men learned in the law, after meeting “passed” 
applicants in person, publicly stated their opinion to be ‘“‘that a 
great many of those who pass the written examination of the Board 





* How narrow is the margin between success and failure may be gathered from the fact 
that in the July, 1930, examination, out of 635 examined and 221 receiving the passing mark 
of about 65% or better, only 54 received 70% or better, only 14 received 75% or better, and 
only. 3 received 80% or better. While we have made no qualitative analysis of either examina- 
tion or marking, we cannot escape a feeling that there is something radically wrong with an 
examination which shows no larger spread. But it is obvious that an examination which is 
to have such results should be both thorough in its scope and accurate in its marking. 
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of Bar Examiners are totally unqualified to practice the profession 
of the law. They have neither sufficient legal nor general educa- 
tion; they have no proper appreciation or conception of their 
obligation as attorneys to the courts, to their clients, and to the 
public.” This agrees pretty closely with the opinion of the judges 
quoted above. Another result will be, in all probability, a lack of 
prosperity in the various intensive “cramming” schools which now 
thrive, particularly on the eve of bar examinations. Legal educa- 
tion should be for a lifetime, not for a day. A further result will 
be an increased opportunity for the ery of “favoritism.” We 
appreciate the advantage of shutting off any chance for that, but 
it is possible to pay too high a price for a thing. When, if ever, 
any well-founded complaint shows that bar examiners have so far 
forgotten their duty as to pass on applicants other than on their 
merits, the obvious remedy is to get new bar examiners. The risk 
of false accusation ‘‘goes with the job,” as it does in many matters. 
We do not expect judges to try cases or sentence prisoners from 
behind a screen, nor has it been suggested that character committees 
should pass on “moral character’ without ever seeing the man 
whom they were to appraise. 

We are aware that these suggestions mean money, and we think 
this a matter in which it will pay to be thorough. We are clear 
that with twelve or fifteen hundred applicants to examine yearly, 
the amounts allowed for that service are wholly inadequate. The 
chairman and secretary receive $2,500, and the other three bar 
examiners $2,000 annually, between one and two dollars per appli- 
cant to each. We cannot expect competent, and therefore pre- 
sumably busy, lawyers to make it too largely a labor of love. We 
gather from the figures at the State House, that expenses do not 
equal receipts from application fees. The surplus could profitably 
be used for increased compensation and for paid assistance in such 
matters as the Board decides that it can delegate to others. If the 
surplus is inadequate, the legislature might well consider an in- 
crease in the examination fee, now $15, which is not an appalling 
amount in contrast with the minimum amount of $140 which an 
applicant must pay yearly for instruction in the lowest-priced school. 
It may be wise to increase the price for re-examination, though we 
cannot approve a suggestion which closely limits opportunity for 
re-examination until the process of examination has become more 
error-proof. If the cost of more thorough examination work rises 
above what it is thought fair to charge upon applicants, it may well 
be considered whether it would not be cheaper in the long run to 
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pay the excess out of public funds than to continue the present — 


risks. In some way adequate funds for adequate examination 
should be provided. 

We suggest that the Board might well consider giving up the 
January examinations and thereby financing, in part, a more inten- 
sive examination in July. In the decade studied, 65% of the gradu- 
ate applicants examined in January had already failed, some only 
once, some many times. In the July examinations, the “repeaters” 
represented only 26%. The figures are shown in detail in the 
tables opposite. Considering the almost unlimited opportunity of 
re-examination, we are inclined to believe that one examination a 
year, given at the close of the usual school course, is enough. It is 
interesting to note that the ‘‘part-time’”’ schools scored a better per- 
centage of success in the January than in the July examinations, 
while the reverse is true of the “full-time” schools. 

We also recommend that the interval between application and 
examination be very materially lengthened, in order that character 


committees may have opportunity to do their work in advance of | 


the examination, and the Board, in doubtful cases, may have all 


possible knowledge about the applicant and his scholastic experi- + 


ence. In the last analysis the question is, ‘‘Is this man qualified?” 
— not — “Has he passed a particular examination?” And what 
we recommend will avoid a present condition which we consider 
deplorable, that of advertising a man as “passed” on the examina- 
tion, and then refusing to recommend him for other reasons. If 
a large proportion of applicants really permanently failed, much of 
this preliminary work would be wasted. But upon our analysis it is 
work which, for almost all of them, must be done sooner or later. 
What we have recommended by no means exhausts the subject. 


We point out what we deem the primary need. The matter has } 


been extensively treated by a committee of the Massachusetts 
Bar Association, printed in the Massachusetts Law Quarterly 
for November, 1929. Many of the recommendations of that com- 
mittee may arouse controversy. The first need now is action, not 
debate. There is little room for sincere argument against a proposi- 
tion which keeps the door of opportunity open, but, for protection of 


the public, insists that the process of determining who shall pass 


through that door shall be made, not_necessarily more exacting, 
but more thorough. 


There appear to be quite a number of authentic instances of i 


failure by Harvard “honor” men. Of course, it may be that they 
failed. It may also be that the examination or the examiner failed, 
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something not limited to bar examinations. A method which + 


excludes one who by all scholastic experience is fit is quite as likely 
to let in one who by the same test is unfit. A more extended 
examination should serve to give better insight into the scope and 
quality of the applicant’s legal knowledge and minimize the element 
of chance. 

We earnestly and unanimously urge the Board of Bar Examiners 
to put our recommendations into practice in the next examination. 
The experience so gained should throw light on the question how far 
it is wise or desirable to go in the way of further requirement. 

We do not at this time make any specific recommendation as to 
the ‘“‘character” qualification for admission. This is not because 
we do not deem it important. On the contrary, it is more important 
even than technical qualification. But we have no such background 
of experience there as we have in the matter of legal qualification. 
“Character” committees of the bar have only been functioning a 
few years, and there is little comprehensive information yet avail- 
able as to the results of their work. We think it wiser “to make 
haste slowly” in this regard, and desire further time for study of 
this matter. Indeed this whole matter of bar admission is one which 
is likely to engage continuous study by the council for some years 
to come. 

In the meantime we disclaim any intention of wholesale criticism 
of the Board of Bar Examiners. The public has received from these 
gentlemen, in disinterested and arduous service, far more than it 
has given in return. The present condition calls for changes of 
examination methods. 

There is one question, however, already adverted to, which in 
the last analysis must be considered by public opinion. For more 
than a century the bar in Massachusetts has, in general been com- 
posed of men of more than average education. The legal profession 
has been rated as a learned profession, not merely in its own special 
field, but in general culture. By and large, that description does 
not fit the great mass of the part-time law school product. The 
part of that product which now enters the bar is no small factor. 


During all the period studied, the part-time law schools have fur- | 


nished a substantially greater number of bar entrants than the 
schools which require collegiate attendance for admission. If that 
preponderance persists, it means, in no great span of years, a radical 
departure from former traditions, and a radical change in the com- 
plexion of the bar of Massachusetts. The public must consider 
whether the change is for good or ill, for it is the public that will 
bear the consequences of that change. 
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Discipline 

In addition to that part of House Bill 137 which would substitute 
a Bar Commission for the present Board of Bar Examiners and 
treats of the subject of admission to the bar, there are further provi- 
sions dealing with disbarments and other disciplinary measures. 

These matters are dealt with in Section 5 of the Bill, which pro- 
poses the substitution of nine new sections for G. L., ¢. 221, s. 40, 
as heretofore amended. 

We do not recommend the combination in one board of the func- 
tions of bar examiners and of an official grievance committee, as is 
proposed in House Number 137. For this further reason we are 
opposed to House 137. 

Section 6 of House Bill 137, considered by itself, seems to be a 
desirable piece of legislation. There is no reason why the penalties 


for undertaking to practice law after disbarment should not apply 
during suspension. 


REPORT (Requested by the Legislature) ON SUPPLEMENTARY 
PROCESS —HOUSE BILLS 90, 91, 92, 93 and 254 


By Resolve chapter 6 the legislature requested a report on House 
Bills 90, 91, 92, 93 and 254, all of which proposed changes in the law 
of supplementary process after judgment in civil cases. This law 
(St. 1927 c. 334) repealed the old ‘‘poor debtor” law and substituted 
an “equitable” proceeding. The new law was adopted after many 
years of discussion as better adapted to modern conditions, fairer to 
honest debtors, affording reasonably adequate protection to honest 
creditors, and as being less open to abuse by such debtors or creditors 
as were disposed to abuse the earlier law. The new law followed 
the suggestions in the final report of the Judicature Commission 
(House Doc. 1205 of 1921, pp. 48-51) which were based largely 
on the information contained in the report of the Municipal Court 
of the City of Boston to the City Council in 1916. As there stated, 
under the old law, it was ‘‘a perilous adventure’”’ for “‘a genuinely 
poor debtor to secure relief through the poor debtor’s oath without 
the assistance of counsel.” ‘The attention of the creditor’ was 
“focused quite as much upon the opportunity to catch his adversary 
napping and thereby transfer the debt to the shoulders of a friendly 
surety, as upon any real examination into the debtor’s finances. 
The main objective was “the possession of the debtor’s person 
upon the execution’ (see Jud. Com. Rep. p. 48). 

H. 91 would provide a mandatory requirement of a recognizance 
for the full amount of the judgment under certain circumstances, 
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This would encourage the old manoeuvring to ‘‘transfer the debt 
to the shoulders of a friendly surety.” 

H. 92 would provide a mandatory requirement for the issue of 
a capias under certain circumstances. This would encourage the 
old desire for ‘‘the possession of the debtor’s person.” 

H. 93 would substitute the mandatory word “shall” for “may” 
in certain clauses. 

Without going further into the details of all the bills referred to 
the Council, as listed above, the last four (House Bills 91, 92, 93 
and 254) may all be classified as bills which would restore strict 
mandatory provisions, characteristic of the earlier law, in place of 
the equitable provisions of the new law which enable a court to 
adjust its orders to the circumstances of the case in the interest 
of justice. H. 254 goes further and would practically repeal the 
new law and restore much of the substance of the old. | 

We have listened to critics of the present law and examined | 
the discussion by Mr. Zuckernik in the “Banker and Trades- 
man” of January 12, 1929, and the further discussion by Mr. John 
F. Tobin, the experienced clerk for supplementary process in the 
Municipal Court of the City of Boston, in the “Journal” of the Law 
Society of Massachusetts for May, 1930. We have communicated 
with a number of the experienced justices in the larger district 
courts to ascertain their views as to the operation of the present | 
law. 

After considering the information thus obtained we are opposed 
to House Bills 91, 92, 93 and 254. We believe that the ‘‘equitable” 
character of the present law has justified its adoption in place of the 
strict mandatory provisions of the old ‘“‘poor debtor law.” The 
supplementary process entries have noticeably increased since the | 
new law went into effect. Creditors would not use it if it were 
unprofitable. Such study as we have made indicates that there +: 
are matters of detail incident to the administration of the new law 
which deserve further study. Whether changes, if found to be 
needed, would better come by standing order, by rule of court, or 
in the last resort by legislation, we are not yet ready to state. (Cf. 
Report of Judicature Commission of 1920, at p. 51.) The matter : t 
is being studied. 

House Bill No. 90, however, raises a question of jurisdiction which | t 
calls for separate consideration, especially in Suffolk County. The 
present law provides that supplementary proceedings shall be in | 
the judicial district in which the debtor “‘was arrested or lives or 
has a usual place of business or employment’; or if the debtor was 
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arrested, lives or has a usual place of business or employment in 
Suffolk County ‘‘such proceedings may also be had in the Municipal 
Court of the City of Boston.” The clause giving jurisdiction to 
the court of the district of a ‘‘usual place of employment” was 
inserted in the law because many debtors might thus be able to 
avoid losing perhaps a whole day from their work as was apt to 
happen under the old law when a debtor had to attend some court 
at a distance from his place of work. As many debtors are em- 
ployed in Suffolk County and the Municipal Court of Boston is 
the most convenient court for most Suffolk County lawyers, the 
result of these provisions of the new law has been an increase of almost 
100 per cent in the poor debtor business of this central Boston 
court which does about 85 per cent of that business for the whole 
County. The number of cases on the daily list between September 
and June ranges from about 125 to 180 and inquiry on September 
22nd showed that the earliest return day which could be given 
for a supplementary process proceeding if begun on that day was 
November 19th. In the middle of last winter the accumulation 
of cases was so large that a hearing could not be secured for about 
three months. It seems to us that there is no reason for continuing 
such conditions of delay by loading the central court in this way. 
The inadequate housing of that court prevents the holding of ad- 
ditional sessions for this class of business consistently with its per- 
formance of other parts of its work. 

House No. 90 would approach this problem by extending the 
choice of judicial districts in Suffolk and Middlesex cases to include 
all judicial districts in each county for cases arising in that county. 
We see no sufficient reason either for extending this option in Suffolk 
and Middlesex or of continuing the present option to use the central 
court for any Suffolk case. So long as we have eight district courts 
besides the Central Court in Suffolk County we see no reason why 
the cases of this kind in their districts should not be disposed of in 
those courts. We believe that the proceedings should be brought 
in the district in which the debtor “lives or has his usual place of 
business or has a usual place of employment” and that the option 
to bring any Suffolk case in the central court should be done away 
with. This should relieve the burden on the central court and at 
the same time it would not authorize a creditor to force a debtor 
who lived or worked in Chelsea or Charlestown or East Boston to 
go to the Brighton, Dorchester, or South Boston Court. We 
submit a draft for that purpose as follows. 
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Draft Act 


Section 1. Section six of chapter two hundred and twenty-four of the General 
Laws, as appearing in section two of chapter three hundred and thirty-four of the 
acts of nineteen hundred and twenty-seven, is hereby amended by striking out all 
after the word “employment” in the eighth line down to and including the word 
“Boston” in the eleventh line. 





There is one other part of the law which should be improved. 
One experienced district court justice tells us: “The practical 
difficulty in punishing people for contempt in not obeying a summons 
of the court goes far deeper than the supplementary process law. 
It lies in the service of civil writs at the last and usual place of abode. 

After long experience I do not hesitate to say that this is 
the worst possible method of starting civil proceedings. I would 
far rather send an ordinary letter and rely upon the post office. 

Consequently I will immediately purge anyone of contempt 
where the writ shows that service was made at the last and usual 
place of abode . . . if they tell me that they have not received the 
summons. I am convinced that in my court many people have 
been arrested in supplementary process who have never known that 
they were sued until they were arrested.” 

The supplementary process law, like the small claims procedure, 
largely has to do with poor debtors who ought not to pay un- 
necessary costs, and who ought to be fully notified, and with creditors 
who have been to the expense of getting judgment and ought not 
to be put to other unnecessary expenses. Experience under the 
small claims procedure and Land Court procedure has demonstrated 
the effectiveness of service by registered mail. We recommend 
that throughout the supplementary process law wherever alternate 
methods of service are allowed, service by registered mail sent by 
the party or his attorney with return receipt requested, be sub- 
stituted for, or, at least, added as a third alternative to, the present 
service “at the last and usual place of abode.’”’ We submit the fol- 
lowing draft act to carry out this recommendation. 


Second Draft Act 


Section 1. Section thirty of chapter two hundred and twenty-four of the 
General Laws, as appearing in section two of chapter three hundred and thirty-four 
of the acts of nineteen hundred and twenty-seven, is hereby amended by adding 
at the end thereof the following: — The service upon any party of any summons 
or notice under the provisions of this chapter may be made by registered mail in 
accordance with such rules or orders as the courts may establish. 
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Counsel to the Senate and House, in House 1360, which has never 
been acted on, at pages 152-153, recommended amendments (which 
we approve) to G. L., 224, s. 6, as appearing in St. 1927, c. 334, s. 2, 
by adding at the end of the second paragraph, 


“No arrest on execution shall be made after sunset unless expressly 
authorized in the certificate for cause” 


and also adding at the end of the section the words, 


“Any recognizance authorized by this chapter may be accepted on 
Sunday.” 


In a note, they explain this as supplying two inadvertent omissions 
in the change in the law in 1927. 

They also recommend a revision of s. 12 eliminating the phrase, 
“claim support as a pauper.” This is “to carry out the purpose of 
St. 1928, ec. 155, which eliminated from our laws all references to 
paupers.”’ This section also makes a change by inserting therein 
the provisions formerly contained in old s. 49 of c. 224 requiring a 
defendant or debtor to pay for his own support in jail before settling 
the claim against him. These provisions were inadvertently omit- 
ted in 1927, 


REPORT (REQUESTED BY LEGISLATURE) ON THE PROPOSED 
“UNIFORM EXTRADITION”’ ACT — HOUSE NO. 68 OF 1930 


By Resolves chap. 6 the legislature requested the Judicial Council 
“to investigate so much of the address of His Excellency the Governor 
. as relates to uniform laws on the rendition of fugitives from 
justice, so much of the last report of the Attorney General as relates 
to the need for a uniform method of interstate rendition and as 
relates to a uniform law regarding extradition, and in addition the 
subject matter of current House Document 68.” 


The passage in the address of Your Exeellency thus referred to 
the Council was as follows: — 


“There exists a need to facilitate bringing to trial those who have committed 
felonies and who have fled the Commonwealth. At a recent meeting of the Com- 
missioners on Uniform Laws from all parts of the United States it was voted to 
recommend uniform legislation with reference to expediting the rendition of fugi- 
tives from justice. During the past year this question has received much 
attention and discussion. The measure proposed by the Commissioners on Uni- 
form Laws has already been adopted in Pennsylvania, Utah, Idaho, and New 
Mexico. In preparing this uniform criminal extradition act, the statutes and the 
decisions of all the States were studied thoroughly, as were the decisions of the 
Supreme Court of the United States. I recommend that similar legislation be 
passed for Massachusetts.” 
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In the report of the Attorney General referred to (Public Docu- + 


ment 12, for 1929, pp. 16-17) he says: 


“There is great need for a uniform method of interstate rendition. The es- 
sential elements are now covered by the Constitution of the United States and 
Federal statutes enacted thereunder. Except as to certain minor details, which 
are left to the states, the Federal law is supreme and binding upon all states 
equally, and it is, of course, uniform in its application in the entire country. No 
State may constitutionally enact a statute which in any way conflicts with, adds 
to, or modifies the requirements set forth in the Federal law. .. . 

“The weakness in the law of rendition, as pointed out above, is that there 
is no method of compelling a governor to return a fugitive in a proper case, and 
many governors, more or less naturally, confuse their legal right to refuse rendition 
with their power to refuse. In a proper case the governor’s duty arises from a clear 
mandate in the Constitution of the United States and in the Federal statutes en- 
acted thereunder. The duty is none the less mandatory even though no method 
is provided to compel a governor to perform his duty. Indeed, the obligation 
in some respects thereby becomes greater. 

“The rendition of fugitives from justice is an important phase of the adminis- 
tration of law in this country and commonwealth. A full and complete under- 
standing of the law by the governors of the states will do more than any other 
thing to place its administration on a basis which conforms to the law.” 


The proposed act submitted by the National Conference of Com- 
missioners on Uniform State Laws, and presented to the legislature 
by the Massachusetts Commissioners on Uniform State Laws, was 
printed as House No. 68. It is therein described, and is commonly 
referred to, as “‘the uniform criminal extradition act.’’* 

We understand Your Excellency’s recommendation of “similar” 
legislation to refer to similarity of substance in the rendition pro- 
cedure rather than to uniform phraseology in the statutes governing 
the subject. 

The present Massachusetts law on the subject appears in G. L. 
chap. 276, sections 11 to 20. Much of it is similar in substance 
to the proposed uniform law. 

The clause in the Federal Constitution and the Acts of Congress 





*In the recommendation of the Massachusetts Commissioners prefixed to H. 68 they say: 

“The first draft of this act was considered by the National Conference in 1922. It was 
rewritten three times in succeeding years. 

“It was finally approved and recommended for adoption in the year 1926. 

“The statute is one of a good deal of importance, and it is clearly desirable that the laws 
of the several states as to extradition should be uniform. It has been adopted in four states.” 
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quoted in the footnote,* form the basis of interstate rendition of 
fugitives. The Constitution creates the right to demand a fugitive 
and the Federal statute creates the machinery to a certain extent, 
but as they do not seem to cover all contingencies which may arise 
it has come to be recognized that the several states may provide 
supplementary machinery not repugnant to the law of Congress 
as to matters not covered. 

The Committee of the National Conference of Commissioners 
which prepared the various drafts of the act, as finally recommended, 
reported that the diversity of legislation in the various states and 
resulting complications in the administration of the criminal law 
in cases where fugitives from justice were concerned was the reason 
for their recommendation of a uniform law. Their reports appear 
in the handbook of the Commissioners on Uniform State Laws 
for 1922, pp. 363-365, and 1926, pp. 585-591. In the latter report, 
at p. 588, the Committee states that their draft “is based chiefly 
on a textbook by James A. Scott, Esq., of the Chicago Bar, published 
in 1917.” 

Following out their reference to a diversity of laws among the 
states, the Committee in its report in 1922, p. 365, stated that 
‘no two of them except North and South Dakota have adopted 
laws exactly alike. Many of the laws in the west and southwest 
seem to have come from the Alabama law of 1852” which was then, 
in 1922, unchanged in Alabama. They also pointed out that the 
Alabama law was probably taken bodily from the earlier New York 
law. But the Alabama law as it existed in 1922 seemed to the 





* Historical Footnote. 


In this country the earliest exercise of this authority of rendition by the various colonies 
appears to have been the result of agreements by the various plantations in New England in 
the early part of the 17th century to carry out an idea derived from the common law based 
on the ‘common welfare and safety of society”’ and resting upon comity. With minor varia- 
tions these agreements appear to have been observed from about 1643 until 1778 when the 
articles of confederation provided in the fourth article that: 


“If any person guilty of, or charged with, treason, felony, or other high mis- 
demeanor in any State, shall flee from justice and be found in any of the United 
States, he shail, upon the demand of the Governor or executive power of the 
State from which he fled, be delivered up and removed to the State having juris- 
diction of his offense.” 

When the Constitution of the United States was framed, the same provision, with a differ- 
ent phraseology, was adopted as follows: 
Article IV sec. 2, par. 2. 


“A person charged in any State with treason, felony, or other crime, who 
shall flee from justice, and may be found in another State, shall on demand of 
the executive authority of the State from which he fled, be delivered up to be 
removed to the State having jurisdiction of the crime.” 
This provision was not considered self-executing and after a somewhat vehement con- 
troversy between the governors of Virginia and Pennsylvania resulting from the refusal of the 
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Committee the simplest basis for their work, and with that as a 
basis they “added sections taken from several other states’? and 
“also added several new sections written from the language of 
decisions of the Supreme Court of the United States.” 

Later, in 1926, after further discussion in the National Conference, 
the Committee adopted three provisions not previously included. 
First, that a person might be extradited on a charge of crime in 
the form of an information by the prosecuting attorney. Second, 
a section “authorizing extradition of persons who may have never 
fled from justice at all but who have committed homicide across 
the border of a state by shooting or other means and coming within 
the common judicial conclusion that the crime is committed at the 
place where the person is killed.””, And third, a provision author- 
izing the extradition of persons who have been convicted and have 
escaped from prison or while on parole and who have fled to another 
state. 

The proposed uniform act, therefore, is a codification of the 
machinery for the rendition of fugitives consisting partly of revised 
statutory provisions and partly of statutory provisions which are 
considered declaratory of the law stated in various judicial decisions. 
It is offered as a uniform code on the ground that uniform statutory 
provisions as to every detail of machinery are advisable in the 
interest of justice in all the states. 

While we appreciate the value of uniformity in general in such a 
matter, we doubt whether uniformity in every detail is advisable. 





governor of Virginia to return certain fugitives, President Washington recommended to Con- 
gress that legislation be passed to prevent such controversies in future so far as practicable. 





T 


ae sree Rieti) tala —— 


Accordingly in 1793 Congress passed a law which is still in effect as sections 5278 and 5279 © 


of the Revised Statutes of the United States (see Consolidated Statutes, sec. 10126), as follows: 

“5278. Whenever tae executive authority of any State or Territory demands 
any person asa fugitive from justice, of the executive authority of any state or ter- 
ritory to which such person has fled, and produces a copy of an indictment found 
or an affidavit made before a magistrate of any state or territory, charging the 
person demanded with having committed treason, felony, or other crime, certi- 
fied as authentic by the Governor or Chief Magistrate of the state or territory 
from whence the person so charged has fled, it shall be the duty of the executive 
authority of the state or territory to which such person has fled to cause him to 
be arrested and secured, and to cause notice of the arrest to be given to the ex- 
ecutive authority making such demand, or to the agent of such authority ap- 
pointed to receive the fugitive, and to cause the fugitive to be delivered to such 
agent when he shall appear. If no such agent appears within six months from 
the time of the arrest, the prisoner may be discharged. All costs and expenses 
incurred in the apprehending, securing and transmitting such fugitive to the 
state or territory making such demand, shall be paid by such state or territory.” 

“5279. Any agent so appointed who received the fugitive into his custody, 
shall be empowered to transport him to the State or Territory from which he has 
fled. Any every person who, by force, sets at liberty or rescues the fugitive 
from such agent while so transporting him, shall be fined not more than five 

hundred dollars or imprisoned not more than one year.” 
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Governor Roosevelt vetoed the proposed uniform law, after it 
had passed the New York legislature last winter, because, although 
he approved its general purpose, he felt that in certain details it 
needed revision. In the same way, while we believe certain provi- 
sions of the proposed bill to be advisable, we also believe that the 
existing statutes of Massachusetts are in many respects sufficient 
and, as to certain details, are better adapted to prompt administra- 
tion of justice and the rendition of fugitives, under proper condi- 
tions, than the proposed substitute provisions in House Bill No. 68. 

Accordingly we do not recommend the adoption of House Bill 
No. 68, as a whole, but we approve of the substance of certain of 
its provisions. In considering this act we have conferred with two 
of the assistants of the Attorney General and with an officer of the 
state police, all of whom are familiar with the practical operation 
of our present law. 

The principal new provisions which we approve are as follows: 

(1) Proposed section 20 O provides that “a person brought into 
this commonwealth on extradition based on a criminal charge 
shall not be subject to service of personal process in civil actions 
arising out of the same facts as the criminal proceeding to answer 
which he is returned, until he has been convicted in the criminal 
proceeding, or, if acquitted, until he has had reasonable opportunity 
to return to the state from which he was extradited.”” We believe 
this would be a sound provision to avoid the possible abuse of 
rendition proceedings for the purpose of securing service of civil 
process. For the present conflict of authority, see 14 A. L. R. 777 
note. 

We approve the proposed section 16 which authorizes the ren- 
dition of a person “charged on indictment” in another state “with 
committing an act in this Commonwealth intentionally result- 
ing in a crime in such other state’ — ‘“‘notwithstanding that the 
accused was not in that state at the time of the commission of the 
crime, and has not fled therefrom.” 

Doubts have been raised as to the constitutionality of this pro- 
vision, but under our dual system of government we do not believe 
that a citizen in one state has such immunity from prosecution for 
deliberately violating the law of another state from without its 
borders, as to be beyond the reach of discretionary rendition by 
the executive of the state in which he is found if such rendition is 
authorized by the legislature of that state. Such rendition, of 
course, seems a matter of discretion in each state as distinguished 
from the rendition of fugitives, in the strict sense, which is a legal 
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duty under the constitution and laws of the United States. In 
one case it seems to us a question of state power and, in the other, 
a question of state duty. 

(3) We approve of proposed section 20 D provided the authority 
therein given is limited to “an officer authorized to serve process 
in criminal cases’ and omitting the words ‘‘or a private citizen.” 
At present an arrest by an officer without a fugitive warrant is 
made at his own risk, and if he is shot or otherwise injured or killed 
by the fugitive in the process there may be no penalty, and the lack 
of penalty in such cases reduces the protection to the officer and 
may invite violence by the fugitive. In these days of rapid motion 
it seems to us reasonable that a qualified officer should be authorized 
to arrest a fugitive from another state “‘upon reasonable information 
that the accused stands charged in a court of another state with 
a crime punishable by death or life imprisonment,” provided, as 
section 20 D does provide, that he must then take him before a 
judge promptly and secure a fugitive warrant to hold him. We 
think an officer should be protected in such a proceeding but we are 
not prepared to recommend that the same authority should be 
extended to private citizens not having the official responsibility 
of qualified officers. 

As to the other provisions of the proposed bill we will take them 
up in detail, but, before doing so, we take this occasion to call at- 
tention to the practice which is, not only possible, but in frequent 
use, in Massachusetts, under which a fugitive held on a fugitive 
warrant may go before a district court and expressly waive his 
rights to the red tape of rendition proceedings and consent to return 
to the demanding state and be delivered to its officers without any 
further trouble or expense either to him or to the public. As we 
understand it, this is not possible today under the law of some 
states which make it mandatory that rendition proceedings should 
be initiated and carried through even if the fugitive is willing to 
go back. This seems to us a useless waste of time, effort and money 
of everyone concerned. We have adopted in practice in various 
ways the commonsense method of not insisting on useless procedure 
when the defendant is ready to waive his rights to it. We believe 
the practice in Massachusetts to-day, which is another application 
of this principle of waiver, is the sound one. The proposed uni- 
form act does not recognize this practice. 

Taking up the other Sections of H. 68, we approve proposed 
Section 11 and include it in substance in the draft act hereinafter 
submitted. 
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Section 12 is covered by our present Section 13. 
Proposed section thirteen provides that no demand for rendition 
shall be recognized by the governor unless in writing 


“ee 


. and accompanied by a copy of an indictment found 
or by an information supported by affidavit in the state 
having jurisdiction of the crime, or by a copy of an affidavit 
made before a magistrate there, together with a copy of any 
warrant which was issued thereon.” 


It was decided by the United States Circuit Court of Appeals in 
ex parte Hart, 63 Fed. 249, that an information supported only by 
an affidavit by the prosecuting attorney on information and belief 
was not a sufficient ground for rendition, and that the constitution 
and laws of the United States call either for a formal charge by in- 
dictment by a grand jury or a charge by an affidavit made before a 
magistrate by a person having sufficient knowledge of the facts to 
swear to their truth and not merely to a belief. This is the rule 
under our present Massachusetts statute, G. L., c. 276, s. 11, which 
provides that a demand for rendition 


“shall be accompanied by sworn evidence that the person 
charged is a fugitive from justice and by a duly attested 
copy of an indictment or complaint made before a court or 
magistrate authorized to receive it. Such complaint shall 
be accompanied by affidavits to the facts constituting the 
crime charged by persons who have actual knowledge 
thereof, and by such further evidence as the governor may 
require.” 


While informations have been substituted for indictments by a 
grand jury in a number of states, and there is a case in one state* 
differing from the decision in ex parte Hart, we are not prepared to 
approve of the proposal in section 13, which seems to disregard the 
doctrine in the Hart case. That doctrine, that when an information 
is relied on as a basis for a rendition request it shall be accompanied 
by an affidavit of a person having actual knowledge of the facts, 
seems to us reasonable. 

The clause quoted from section 13 also would require 

“a copy of any warrant issued on an affidavit made before 
a magistrate.” 
While such a copy may be properly requested, expected and in- 





* Re Hooper, 52 Wis. 699; but see Minn. v. Richardson, 34 Minn. 115. Cf. Re Van 
Sceiver, 42 Neb. 772. 
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cluded among the requisition papers from the demanding state, the 
doubt has been raised whether it may be legally required since it is 
not in the requirements of the federal statute. Accordingly, we see 
no sufficient reason for inserting such a requirement in our Massa- 
chusetts statute. 

Proposed Section 14 is unnecessary as it conforms to the present 
Massachusetts practice under G. L. 276, Sec. 12, which covers 
the matter. We understand that in other jurisdictions the governor 
sometimes appoints a special commissioner to investigate matters 
rather than the attorney general or a district attorney. There is 
nothing in our law to prevent the governor from appointing such 
a special commissioner or obtaining his information in any way 
he sees fit. 

Section 15 undertakes to prohibit the governor from issuing his 
warrant unless certain conditions are complied with and thus 
purports to state the grounds for rendition and to include specifically 
among them the fact that the fugitive “has been convicted of crime 
in that State and has escaped from confinement or broken parole.” 
Apparently there is doubt in some States whether a convicted 
person who has escaped is “a person charged with crime’’ within 
the Federal Constitution and the Act of Congress and thus subject 
to rendition. It seems to us clear that a man does not cease to be 
“charged with crime’ because he has been convicted of it (see 
Hughes v. Pflanz, 138 Fed. 980) and that an escaped convict is, 
therefore, charged with two offenses — the one for which he was 
convicted and the escape which is a separate offense. (See Com. 
v. Farrell, 5 Allen, 130). It is the practice of Massachusetts to call 
for the rendition of escaped convicts as appears from paragraph 7 
of the ‘‘Rules of Practice” in the annual report of the Attorney 
General (see Appendix B, p. 79) and we think Massachusetts should 
make it clear that she expects to comply with requests for the rendi- 
tion of convicts who have escaped from other states. Accordingly 
we include an amendment to cover this point in the draft act sub- 
mitted herewith. The rest of the proposed Section 15 does not 
seem necessary. 

Proposed Section 16 would allow the rendition of persons indicted 
in another state who have committed an act here resulting in a crime 
there although they were not present there at the time. This pro- 
posal has already been discussed and approved: If it is to be 
adopted, we see no reason why it should be limited to cases of 
indictment. 

Proposed Section 17 is unnecessary as it is fully covered by our 
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present Section 13. The words “to the sheriff or other person 
whom he may think fit to entrust with the execution thereof,” 
in lines 77, 78 and 79 of the proposed section, are not adapted to 
Massachusetts where sheriffs are not used as much as in other states 
in criminal matters. In Massachusetts all the rendition warrants 
issued by the Governor are now served as a matter of practice by 
the state police, in order to centralize responsibility. 

The Governor’s warrants now recite sufficiently the facts necessary 
to the validity of its issue and there seems no occasion for specifically 
requiring what may naturally be expected. 

Proposed Section 18 is unnecessary as it does not seem to add 
anything to the law of Massachusetts and seems to be amply covered 
by our Section 13. 

The proposed Section 19 also seems unnecessary here. 

Section 20 seems to us distinctly objectionable and sure to cause 
unnecessary and useless litigation and expense, 

The protection intended to be provided by this section is accorded 
to all fugitives to-day both by the law and the practice of Massa- 
chusetts. G. L., chap. 276, section 14, provides that a fugitive 
shall not be delivered over ‘“‘until he has been notified of the demand 
for his surrender and has had an opportunity to apply for a writ 
of habeas corpus if he claims such right of the officer who makes 
the arrest,’’ and the officer is under a severe penalty if he violates 
this provision. In practice fugitives are given opportunity by the 
state police, who deal with this matter, to apply for the writ. The 
result of the provisions in lines 102-114 in proposed Section 20 
would add additional red tape and delay by requiring every case 
at the request of the prisoner “‘his friends or counsel’ to be taken 
into court to have a time fixed within which the prisoner shall be 
allowed to apply for the writ. This would mean in practice con- 
tinuances, dilatory proceedings, repeated journeys of officers from 
the demanding state back and forth because of such continuances, 
and unnecessary delays, whereas under the present practice the 
proceedings are disposed of promptly with reasonable opportunity 
to the prisoner to apply for habeas corpus, but without inviting the 
opportunity for zealous friends or others to induce the prisoner 
to raise useless questions of law. So far as we are aware, there 
has been no abuse of the present rendition machinery, or failure to 
give the fugitive opportunity to apply for the writ, which calls for 
any such provisions as are contained in the last part of Section 20. 
The first part of Section 20 seems to us to be sufficiently covered by 
by our present Section 14, which should not be changed. 
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The proposal in lines 111-114 as to notice seems inadvisable. 
The Attorney General or District Attorney get notice now from 
the officer upon whom the writ is served. He can easily notify, 
also, the agent of the demanding state and there seems no reason 
for placing upon the petitioner for the writ the expense of serving 
such notice. 

Proposed Section 20 A is covered by our present Section 14. 

Proposed Section 20 B makes it the duty of jailers to receive and 
keep the fugitive on his way back to the demanding state. We 
approve of this section and include it in the draft act. 

Proposed Section 20 C adds nothing to the present Section 16. 

Proposed Section 20 D providing for arrest without a warrant 
of a person charged with a crime punishable by death or life im- 
prisonment has already been approved in the earlier part of this 
report provided the words ‘‘or a private citizen” in line 156 be 
struck out and the words ‘‘authorized to make arrests” be inserted 
in place thereof. We cover this in the draft act submitted. 

Proposed Section 20 E which is supplementary to Section 20 D, 
is objectionable because it provides that the magistrate must be 
satisfied that the person “probably committed the crime.” It does 
not seem consistent with Section 20 J. The section, as at present 
drawn, imposes a considerable additional burden upon the de- 
manding state. At present where a person is arrested as a fugitive 
the only question dealt with by the magistrate on an application 
for a fugitive warrant under G. L. ec. 276, ss. 16 and 17 is whether or 
not he is the person charged with the crime. If this is established 
he continues the case without disposition until rendition papers 
are forwarded and the Governor’s warrant is issued, or the request 
denied. To require that the demanding state prove to the satis- 
faction of the lower court magistrate that the defendant probably 
committed the crime, a matter which does not seem to be material 
even before the governor, is so far in conflict with the present 
practice that it appears most undesirable. If the question of prob- 
ability of commission of the crime is not in issue before the governor 
there seems to be no reason for requiring the demanding state to 
prove it before the lower court. 

Proposed Section 20 J provides: 

“The guilt or innocence of the accused as to the crime of which he is charged 
may not be inquired into by the governor or by any court or magistrate in any 
proceeding after the demand for extradition accompanied by a charge of crime in 
legal form as above provided shall have been presented to the governor, except 


that it may be involved in identifying the person held as the person charged with 
the crime.” 





om TS Re 





Cr ESS 


Oo 


’ 


ed ~e 








P.D. 144. REPORT. 53 


This states what we understand to be both the law and the’ 
practice in Massachusetts, so that this section is not needed here. 
It does, however, explain why we object to the clause referred to 
in proposed Section 20 E. 

Proposed Sections 20 F, 20 G, 20 H, 20 I, 20 K and 20 L would not 
seem to add anything to our law and are therefore unnecessary. 

Proposed Section 20 M specifies what is to be done by the Attorney 
General or a District Attorney in Massachusetts when applying to 
the Governor of Massachusetts for a requisition to some other 
state to secure the rendition of a fugitive who is wanted in this 
state. The Attorney General of Massachusetts publishes each 
year in his annual report (Pub. Doc. No. 12) a set of rules containing 
instructions to guide district attorneys and others in applying to 
the Governor for rendition papers directed to another state. For 
convenient reference these rules are reprinted in Appendix B, p. 78. 
The Attorney General’s practice in printing such rules seems to us 
a better way of publishing instructions to our own officials than to 
enlarge the statute book by such a provision as Section 20 M. 

We see nothing to be gained in Massachusetts practice from 
Section 20 M and the insertion of the words ‘‘and circumstances” 
which appear in line 253 would be undesirable. 

Proposed Section 20 N would conflict with several provisions 
scattered through our present law which appear to cover the subject 
of payment of expenses adequately, and there seems to be no oc- 
casion for adopting uniform distribution of local expense. Payment 
of the expenses of the Massachusetts agent is now provided for by 
G. L., e. 276, § 15. 

Proposed Section 20 O, which exempts a returned fugitive from 
civil process, has already been discussed and approved earlier in 
this report. It is covered in the draft act submitted. 

Proposed Section 20 P merely codifies the present law as to inter- 
state rendition (see Com. v. Wright, 158, Mass. 149); but, as it 
uses the term “extradition,’’ which relates wholly to fugitives sent 
back from foreign countries and is governed by treaties and interna- 
tional law, this section would be positively misleading, because an 
extradited person brought back from a foreign country could not 
be tried in Massachusetts for any crime other than that for which 
he was extradited unless the treaty with that country so provided. 
This section seems a good example of the confusion likely to follow 
from applying the word “extradition” to interstate rendition.* 





* See James A. Scott, “The Law of Interstate Rendition”; John Bassett Moore, “‘Interna- 
tional Extradition and Interstate Rendition”; cf. Germain Petitioner, 258 Mass. at p. 299. 
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Section 20 Q and Section 20 R are unnecessary in view of what 
we have already said. 

The substance of such of the provisions in the proposed act as 
we have approved can be dovetailed into their proper places in the 
present sections of chapter 276. We recommend the following 
statute for this purpose, incorporating the substance of parts of 
sections of House No. 68 so far as we consider them advisable in 
Massachusetts. Such a statute would bring the Massachusetts 
law into substantial uniformity with such states as have adopted, 
or may adopt, the proposed ‘‘Uniform”’ law. 


Draft Act 


Section 1. Section eleven of chapter two hundred and seventy-six of the General 
Laws is hereby amended by adding at the end thereof the following: For the 
purposes of sections eleven to twenty, inclusive, a person shall be deemed to be 
charged with crime while he stands convicted thereof as well as before such con- 
viction, and in such case such demand or application shall be accompanied by a duly 
attested copy of the record of conviction and sentence upon which the person is 
held. 

Section 2. Said chapter two hundred and seventy-six is hereby amended by 
inserting after section eleven the following new 

Section 11-a. For the purposes of sections eleven to twenty, inclusive, 
the term “governor” includes any person performing the functions of 
governor by authority of law, the term “executive authority” includes the 
governor, and any person performing the functions of governor in any 
other state, and the term “territory” includes any territory organized or 
unorganized of the United States. 

Section 3. Said chapter two hundred and seventy-six is hereby amended by 
inserting after section thirteen the following new 

Section 13-a. The person executing the governor’s warrant of arrest, 
or the agent of the demanding state to whom the prisoner may have been 
delivered, may when necessary confine the prisoner in the jail of any county 
or city through which he may pass; and the keeper of such jail must receive 
and safely keep the prisoner until the person having charge of him is ready 
to proceed on his reute, such person being chargeable with the expense of 
keeping. 

Section 3. Section fourteen of said chapter two hundred and seventy-six is 
hereby amended by striking out, in the eighth line, the word “extradition” and 
inserting in place thereof the word “rendition.” 

Section 4. Said chapter two hundred and seventy-six is hereby further amended 
by inserting after section fourteen the following new section: Section 14-A. The 
governor also may, upon demand, deliver to the executive of any other state or 
territory any person charged therein with having committed an act in this com- 
monwealth intentionally resulting in a crime in such other state or territory; and 
the provisions of sections eleven to twenty, inclusive, not otherwise inconsistent 
with this section, shall apply to such cases, notwithstanding that such person was 
not in that state or territory at the time of the commission of the crime and had not 
fled therefrom. 
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Section 5. Said chapter two hundred and seventy-six is hereby further amended 
by inserting after section fifteen the following new section: Section 15-A. A 
person brought into this commonwealth on rendition shall not be subject to service 
of personal process in civil actions arising out of the same facts as the criminal 
proceeding to answer which he is returned, until he has been convicted in such 
proceeding, or, if acquitted, until he has had reasonable opportunity to return to 
the state or territory from which he was brought on rendition. 

Section 6. Said chapter two hundred and seventy-six is hereby further 
amended by inserting after section sixteen the following new section: Section 16-A. 
Upon reasonable information that a person stands charged in a court of another 
state or territory with a crime punishable by death or life imprisonment, an officer 
authorized to serve warrants in criminal cases may arrest such person without a 
warrant; but when so arrested such person shall be taken before a court or justice 
with all practicable speed and complaint shall be made against such person under 
oath setving forth the ground for the arrest as in section sixteen; and thereafter 
his answer shall be heard as if he had been arrested on a warrant. 

Section 7. This act shall take effect of the current year. 


REPORT (REQUESTED BY THE LEGISLATURE) ON 
SENATE DOCUMENT NO. 114 


This is a request that the Judicial Council 


“inquire into the disparity prevailing throughout the commonwealth in respect 
to practice and procedure in the various judicial tribunals as to matters not regu- 
lated by statute and to make such recommendations to secure uniformity therein 
as may seem to it expedient. Said council is further requested to include such 
recommendations, with drafts of such legislation as may be necessary to effect 
the same, in its annual report for the current year.” 


The terms of this request are very broad. However, upon in- 
quiry of the petitioner, we were informed that it is directed pri- 
marily to 

(1) The lack of uniformity among the different district courts with respect to 


Summary process. 
(2) The lack of uniformity in the practice and procedure in Probate Courts. 


Practice and procedure in our courts “as to matters not regulated 
by statute” are governed by rules of court.* 
As to the subjects specified by the petitioner: 


(1) Summary process for the recovery of the possession of land 
is a special process. Promptness in procedure is important. Ac- 
cordingly the courts have provided by rule for dispatch in the 





* The power to make rules for regulating practice and for conducting business is recog- 
nized as to the Supreme Judicial and the Superior Courts by c. 213, § 3 and c. 214, § 6, as 
amended by St. 1926, § 138: as to the probate courts by G. L. 215, § 30; as to the Municipal 
Court of the City of Boston by G. L. c. 218, § 50 as as amended by St. 1928, c. 334, § 1, 


and as to the other district courts by G. L. c. 218, § 21 as finally amended by St. 1928 c- 
144, § 1. 
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proceeding. The rules are uniform for the courts affected ‘unless 
the court shall otherwise order.’”’ While it is desirable that so far 
as practicable rules shall be uniform it may be in the interests of 
justice as well as for the convenience of the bar that there be de- 
partures from this uniformity in certain courts. 

The Administrative Committee of the District Courts was 
created by St. 1922, ch. 532. It was charged with the duty of 
conferring with the officials of these courts with a view to securing 
greater uniformity. Much has been accomplished by this com— 
mittee. The Judicial Council has called this matter to the attention 
of the committee as much the best method of dealing with the prob- 
lem. It is always glad to receive helpful suggestions and pass them 
on to the best agency for consideration. In our opinion there is no 
immediate occasion for legislation so far as this specification is 
concerned. 

(2) The matter of lack of uniformity in the Probate Courts can 
be safely left to the Administrative Committee of such courts which 
we recommend elsewhere in this report. 


Summary of the Work Accomplished by the Various Courts 


The act creating the Judicial Council (St. 1924, ec. 244, reprinted 
at the beginning of this report) provides that the Council shall 
study ‘“‘the work accomplished and the results produced by the 
judicial system and its various parts” and “shall report annually 
upon the work of the various branches.” 

There have been entered in the Supreme Judicial Court, Superior 
Court, Land Court, Probate Court, the Municipal Court for the 
City of Boston, the Boston Juvenile Court, the other District 
Courts and in trial Justices’ Courts during their last statistical 
year as reported 228,433 civil cases and 243,590 criminal cases in- 
cluding inquests and juvenile delinquency cases. The annual periods 
reported by the different courts are not the same, some reporting 
for the last calendar year while others from June 30 to June 30, 
etc. The details are as follows: 
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REPORT. 57 
Civil Criminal 
Entries. Entries. 
Supreme Jupiciat Court. 
Entries not including Appellate cases } A 3,673 - 
Full Bench Rescripts 482 - 
Advisory Opinions 5 - 
Superior Court 39,028 14,282 
Land Court . 1,570 - 
Probate Courts 25,771 4,855 
Municipal Court of Boston: 
Entries ‘ 49,155 43,072 
Appe llate Divi ision 129 - 
Boston Juvenile Court rm 859 
District Courts: 
Entries 108,456 178,798 
Appellate Divi ision 224 - 
Trial Justices - 1,724 
Total 228,433 243,590 
Grand total 472,023 
1 Prerogative writs, etc. 133 
Equity 126 
Petitions for admission to the bar. . 1,328 
Attorney General informations, etc. . 2,064 
3,651 
SuMMARIES OF TOTALS FOR THE YEARS 1927-1928-1929-1930. 
Civil Criminal 
Cases. Cases. Total. 
1927 174,878 240,184 415,062 
1928 194,382 245,765 440,147 
1929 224,101 247,969 472,070 
1930 228,433 243,590 472,023 














For details as to counties see Appendix A. 

There is a duplication of cases to the extent of 6 entered in the 
Supreme Judicial Court and transferred to the Superior Court for 
trial and of 3,368 cases removed from the District Courts and 
Boston Municipal Court, to the Superior Court. 

On the other hand, attention is again called to the fact that a 
“single land registration petition often covers in fact several differ- 
ent cases, while in the Probate Courts in each estate probated, for 
instance, there may be various petitions, each raising a separate 
issue and each requiring a hearing.” (Third Report, p. 8.) 

Besides the foregoing 472,023 cases there were 57,228 tabulatable 
injuries brought before the Department of Industrial Accidents for 
adjustment. A large number of petitions, some, at least, of a 
judicial nature, were brought before county commissioners. 
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SUPREME JUDICIAL COURT 
Full Bench Cases 


During the year ending August 31, 1930, the Full Bench decided 
482 cases including 9 cases in which there were rescripts but no 
opinions. There were also 5 advisory opinions of the justices 
rendered at the request of the Legislature, making a total of 487. 
This compares with 496 cases in the year ending August 31, 1929, 
which was the largest number of cases decided in any year except 
that ending August 31, 1927, when the number rose to 515. (See 
Table of cases since 1873, Appendix A, p. 69.) 


Single Justice Cases 


The business brought before the single justices is shown by the 
following table. Of the number of cases there shown, the litigated 
business ordinarily consists of the equity cases, the applications for 
prerogative writs and occasional disbarment cases. Of these cases 
few are actually tried, with witnesses, by the court. Equity hear- 
ings are usually on motions, demurrers or masters’ reports. The 
cases tried with witnesses are the prerogative writs and disbarment 
cases. The remaining and greater number of cases in the table 
are of a formal nature and require little of the court’s time and 
attention. 


SUPREME JUDICIAL COURT ENTRIES FOR ALL COUNTIES, 
For THE YEAR ENDING SEPTEMBER 1, 1929, THROUGH AUGusT 31, 1930. 
(Not including Full Bench Cases.) 














Trans- Petitions 
anne ferred to oe Prerogative for Other 
County. ——- Superior M “th Writs. Admission | Proceedings. 
Court. — to Bar. 

Barnstable . - - 1 1 - 1 
Berkshire . 1 - = - 1 1 
— 1 - 1 7 24 3 
ukes ~ - = - - - 
Essex . 4 - 3 8 “ 4 
Franklin - ~ - - - - 
Hampden . 2 ~ - 4 ~ 2 
Hampshire . 2 - - - - 2 
Middlesex . 3 - 1 27 5 7 
Nantucket . - - - - - - 
Norfolk . 3 - - 3 - 2 
Plymouth . 1 - 2 3 - - 
Suffolk : 108 6 8 77 1,298 2,042 
Worcester . 1 - - 3 - - 
Totals . P 126 6 16 133 1,328 2,064 
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DETAILED ENTRIES IN THE SUPREME JUDICIAL COURT — SUFFOLK COUNTY 
REFERRED TO IN THE TABLE ABOV 


SEPTEMBER 1, 1929 TO SEPTEMBER 1, 1930 
Law Docket. 








Petitions for admission to the bar m ‘ . . ‘ ‘ ‘ ‘ F 1,298 
writs of Mandamus ’ 43 

“ ** —“* Habeas Corpus . ll 
“  « —“ Certiorari il 
sé 2 SS Se . 8 

8 “  «  — Prohibition ; 1 
Informations in the nature of Quo W arranto 3 
Petitions for Disbarment . ‘ 3 
Applications under G. L. c. 279, 8.4 | 1 
Applications “ : L. c. 233, . ” 2 
Applications *“* L. c. 249, 1 
Applications “ Shapeee 13 of ‘Resolv es of 1930 1 
Total entries on Law Dicket ‘ a . . ‘ r e . “ ‘ 1,383 

Equity Docket. 

Suits in equity . » 108 
Informations by the ‘Attorney General (for failure to file corporation returns, ete. ° ° 2,042 
Total entries on Equity Docket . ‘ » ‘ . ‘ . ° ° ° 2,150 
Total entries on both Dockets . . 4 ‘ ’ ‘ . P P 3,533 


SUPERIOR COURT 


Tabulated returns of the clerks of Superior Court for the year, 
June 30, 1929, to June 30, 1930, in each county, appear in Appendix 
A. 

The situation on the criminal side of the court seems still 
reassuring and shows the wisdom of employing District Court 
judges in the Superior Court sessions. There were about 2,500 fewer 
cases appealed from the district courts than in the previous year 
(see table below). 

We have already referred in this report to the situation on the 
civil side of the Superior Court. A comparative table appears on 
the next page. 

Notice should be taken of the fact that almost all the divorce 
cases are being entered in the Probate Courts and that the Superior 
Court shows only 196 new divorce entries as against 365 in the pre- 
vious year, while the new divorce entries in the Probate Courts 
throughout the state numbered 4,855. 


SUPERIOR COURT CRIMINAL CASES 1928-1930 








Number of sae ’ ee ae ve 

For YEAR EnpING. Indictments . Pine “ apeocang: oe Bail Bonds on 
‘ases Cases Tried. : 

Returned. Daten Recognizances 

a intered. 

June 30, 1928 4,005 10,455 2,192 287 
June 30, 1929 4,054 11,926 2,553 218 
June 30, 1930 . 4,532 9,559 2,521 191 
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LAND COURT 
STATISTICS FOR THE YEAR 1929 
Registration Cases _. . ‘ , : ; . ‘ : ; ‘ ; ‘ 660 
Post Registration Cases . ‘ ‘ , ; 5 ‘ ; ; . 480 
Tax Lien Cases ‘ ; : 327 
Miscellaneous Cases ‘ ; : ‘ ‘ j , a 103 
Total Cases Entered ; . : 4 ; . ‘ 1,570 
Decree Plans Made . ; . . . ; ; ; ' : ‘ 633 
Subdivision Plans Made . ; : ; 5 : : j , ; : 550 
Total Plans Made . . _ . ‘ , : ' ‘ ‘ ‘ ‘ 1,183 
Total Appropriation : 4 ’ : . ; ‘ : ‘ $101,400.00 
Fees Sent State Treasurer ; n ; 56,742.01 
Income from Assurance Fund Applic: able to E xpe ‘nses (G. L. ; Chap. 185, Sec. 106) . : 9,562.26 
Unexpended Balance : : : ; R ‘ i 2,017.82 
Net Cost to Commonwe alth ‘ ‘ ; . : , ‘ : : a . 31,060 .09 
Assurance Fund . ‘ a‘ a . ‘ . ‘ 5 ‘ 215,808 .82 
‘Assessed Value of Re egiste red Land . : . > . : ; . , . 9,888,413.61 


PROBATE COURTS 


The entries in these courts for 1929 were as follows: 











. Probate Divorce 

Counties. Entries. Entries. 
Barnstable ‘ ; ‘ ‘ ; : ‘ ; » 410 49 
Berkshire ; - ‘ ‘ ; ‘ ; : . 7389 144 
Bristol . ‘ , ‘ . , i ° “ 1,895 366 
Dukes. . ; : , ‘ , ; 99 11 
Essex : . ; ‘ . ; A 5 3,087 569 
Franklin . ; ; ‘ . ‘ r 426 34 
Hampden : . ; . . ; 1,575 173 
Hampshire , ; : , ‘ : ‘ ; 477 41 
Middlesex ; , : ‘ , ; ; ‘ 5,534 1,128 
Nantucket , : ‘ : ‘ : ‘i . 51 6 
Norfolk . : , ‘ ; ; ; . R ‘ 1,932 286 
Plymouth , a , , ; : ‘ ‘ 1,159 104 
Suffolk . : ¥ ; ; ‘ ‘ ‘ > 5,349 1,448 
Worcester ‘ ‘ . : , , » . . 2,988 496 
Total . ‘ ; " / , ‘ ‘ ‘ 25,711 4,855 











As we pointed out in previous reports the number of entries 
thus stated in no way represents the amounts of business done by 
these courts, because in each will, estate and trust there are apt 
to arise questions of construction, accounting, etc., that involve 
hearings, decisions and decrees so that they are in effect independent 
cases although never listed as such. In other words, a will offered 
for probate, for example, counts merely as one case although many 
different issues, arising under it, have to be heard and determined. 

We again suggest that records be kept showing the number of 
eases tried and disposed of by each Probate Court for each year. 


MUNICIPAL COURT OF THE CITY OF BOSTON 


Including small claims and supplementary process cases there 
were 49,155 civil cases entered in this court during the calendar 
year 1929, and 43,072 criminal cases. 

The following table shows the details of civil actions in this court 
from 1913 to the year 1929, inclusive. 
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MonicipaL Court oF THE City oF Boston — Civit AcTIONS - 3 
oe ; : 
e. |26 |2 E ; 
' £ ls. 3 Be 222) Ee|s3 | 2 
i 4 i di at 2 ie 22 ae | Ses |<s|e2.| £3 : 
ele) 2) 2 ete] & Jerre se , 
1913 . | 14,005 | 441 | 3.1 7,067 | 501,735 | 12 {$1,008,147 [$115.10] 74] 4.2] 11 ' 
1914 . | 15,173 | 501 | 3.3 7,681 | 50 | 1,676 | 11 976,320 103.45 | 88] 5.2] 18 2 
1915 . | 16,077 | 401 | 2.4 7,848 | 49 | 1,587 | 10 - - -| - 9 . 
1916 . | 16,095 | 401 | 2.4 7,707 | 47 | 1,760 | 11 1,117,059 104.69} 93] 5.8] 19 : 
1917 . | 15,552 | 424 | 2.7 7,189 | 46 | 1,745 | 11 1,203,926 126.58 | 88] 5.0] 10 é 
1918 . | 12,786 | 380 | 2.9 6,381 | 49 | 1,290] 10 | 1,043,886 120 32| st165] 6 © 
1919 . | 12,204] 408 | 3.3 5,511 | 45 | 1,554 | 12 925,275 157.46 | 76] 4.8] 24 
1920 . | 13,702 | 477 | 3.4 6,078 | 44 | 1,745 | 12 1,065,379 132.97 | 94] 5.4] 18 ti 
1921 . | 18,640] 677 | 3.6 7,302 | 39 | 2,203 | 11 1,563,293 146.82 | 93] 4.2] 15 
1922 : | 19,948 | 476 | 2.386 | 10,106 | 50 | 2,201 | 11 1,877,970 154.10 | 106 | 4.8] 10 ( 
1923 . | 21,805] 746] 3.4 | 10,589 | 48 | 2,397 | 11 | 2,019,262 158.49 | 77] 3.2] 20 
1924 . | 23,820] 907] 3.8 | 11,239 | 47 | 2,636 | 11 2,256,391 149.86 | 79] 3.0] 14 - 
1925 . | 26,482 | 1,263 | 4.8 | 13,149 | 49 | 2,661 | 10 | 2,529,877 156.28 | 103 | 3.8] 18 
1926 . | 30,830} 1,505 | 4% | 15,184 | 49 | 2,928] 9 | 2,980,009 163.74 | 92] 3.1] 22 P 
1927 . | 36,025 | 1,303 | 3.6 | 18,129 | 50 | 3,342 | 9.2 | 3,579,613.41 | 152.05 | 104] 3.1] 21 § 
1928 . |37,441 |1,039 | 2.7 | 19,181 | 51 |3,740| 9.9 | 3,146,170.07 | 148.13 | 41] 3.7] « FY _ 
1929 . 139,676 | 992] 2.5 |20,114 | 50 13,863 | 9.7 | 4,154,206.96 | 154.00] 112} 2.9] 14 | : 












































The jurisdictional limits in civil cases from 1866 to 1877 were $300; from 1877 to 1894, $1,000; from i wg 
1894 to 1922, $2,000; from 1922 to September 1, 1929, $5,000; since September 1, 1929, the jurisdiction 
has been unlimited in amount. 

The number of cases brought in this court in which the ad dam- 
num (amount claimed in the writ) exceeds $5,000 under an act in 
effect Sept. 1, 1929, and the number removed, are as follows: 








Cases of Over $5000 ye 
~ ITU 

ConTRACT. Tort. Contract or Tort. 
cr 


Entered. | Removed.| Entered. | Removed.| Entered. | Removed. 





1929 (last 4 months) 4 , 44 15 23 1 2 - 
1930 (first 9 months) , ‘ 185 86 151 42 3 3 




















This table shows a constantly increasing use of the recently en- 
larged jurisdiction under St. 1929, c. 316, which took effect Sept. W 


1, 1929. 
The status of supplementary process entries in comparison with f ¢¢ 
preceding Poor Debtor and Equitable Process cases is shown in the ne 


following table. 





lane ae ee a ee USO lL! 
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POOR DEBTOR, EQUITABLE (OR DUBUQUE) PROCESS AND (SINCE MARCH 1, 1928), 
SUPPLEMENTARY PROCESS ENTRIES 








Vaan. Poor Debtor Equitable Supplementary 

Entries. Process. ocess. 

1925 . ‘ . . . . ° 3,720 64 none 

1926 . , ° ° ° . ° 4,353 73 none 

1927 . ‘ . : ° . . 4,615 92 none 

1928 . 7 ‘ ‘ ‘ é ° 724* 10* 7,273** 

1929 . é ‘ ° ° > - none none 8,082 

1930 (first nine months) ‘ i . none none 4,995 














* Period from January 1 to March 1. 
** Period from March 1 to December 31. 


The criminal business of this court is shown in the following 
tables, the motor vehicles cases being also tabulated. 


Criminal Statistics, Municipal Court of the City of Boston, 
For the Year ending September 30, 1929 























Le pemenie PLEas. FinpInas. Sentenen 
Di ~~ d Bound Appealed 
Pending.| Begun. Pines on _ ‘ o 
File before _— Not ‘ Not Superior 
Trial. Guilty. Guilty. Guilty. Guilty. Court. 
1,256 | 43,072 | 369 24,499 | 5,047 | 27,684 | 1,231 499 1,731 








Motor Vehicle Offences, Municipal Court of Boston, 
For Year ending September 30, 1930 


Summons Issued. Appealed. 
Violation automobile law . ; R ° . 1,833 169 
Violation traffic rules ‘ ‘ " ‘ ‘ 14,065 253 


The violations of the automobile law decreased by 897 from last 
year, and the appeals decreased by 42. The violations of traffic 
rules increased by 1,212 cases over last year, and the appeals in- 
creased by 141. 


Inquests 


There were 143 inquests held in this court during the year. 


BOSTON JUVENILE COURT 


The Boston Juvenile Court, created in 1906, is a separate court 
with jurisdiction in juvenile cases in the central district of Boston. 
During the year ending September 30, 1930, there were 826 new 


complaints entered and 33 “neglect” cases, as compared with 791 


new complaints and 24 “‘negleet” cases in the year ending Sep- 
tember 30, 1929, and 707 new complaints and 27 “neglect’’ cases in 
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the year ending September 30, 1928. In connection with these 
figures, it should be remembered that in many of the cases the boy 
is placed on probation or otherwise kept under supervision by the 
court through the probation officer and that in addition to the 
“cases” of new complaints entered on the docket and reported in 
the annual returns to the Department of Correction, the advice 
and assistance of the judge is constantly sought by parents in in- 
formal conferences in cases which do not reach the stage of a formal 
complaint by anyone. 

While the work of this court has attracted nationwide attention, 
it has been obliged to function since 1906 in a small, badly ventilated 
room in the Suffolk Court House. It ought to be provided with 
simple, decently ventilated quarters of adequate size as soon ag 
possible. 


DISTRICT COURTS 


There are 72 of these courts (with 72 standing justices and 140 or 
more special justices) and their statistical report for the year ending 
October 1, 1930, appears facing this page. 


The following table shows the facts since 1925 for the purpose of 
comparison. 





1925 1926 
to to 
1926. 1927. 








Civil writs entered . , ‘ : ‘ 43,294 47,413 
Appeals, Civil . ‘ ; ; ‘ , 33 34 
Removals to Superior Court ‘ : A 1,775 
Reported to Appellate Division . i 82 96 
Appealed to Supreme Judicial Court . ‘ 13 15 
Supplementary Process. . ; . 8,650* 11,739* 12,235**| 14,557 13,536 
Small claims . ‘ 5 . ; ° 18,179 19,332 19,978 25,422 25,729 
Insane . ° ° ‘ . : ° 3,799 2,946 3,236 3,384 3,620 
Criminal Cases Begun ‘ , ‘ : 161,809 165,015 168,636 174,370 178,798 
Criminal Appeals . r ‘ ‘ . 9,505 9,184 9,590 8,629 8,213 
Drunkenness . ‘ . ‘ , . 60,132 61,475 60,465 59,838 56,247 


Operating under influence of Intoxicating 
iquor x ; ’ ; : ‘ 


3,413 3,552 3,639 4,570 4,892 
Total Automobile Cases . . ; ‘ 45,888 40,284 43,732 48,021 50,552 
Intoxicating Liquor Cases ‘ ‘ ° 10,317 10,653 9,544 10,094 8,492 
Inquests ° ‘ ° : : x 780 888 980 988 
Juvenile Cases under 17 Years . ‘ : 8,084 7,835 y 9,210 9,273 























* Poor Debtor and Dubuque 
** Poor Debtor and Dubuque and Supplementary Process. 
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Colver J 


Daniel J 
Fred E. 
George |! 
Luke B. 
Walter 
William 
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TRIAL JUSTICES 


There were presented to the ten Trial Justices now in this Com- 
monwealth during the year September 30, 1929, to September 30, 
1930, 1,724 criminal cases as shown below. Trial justices have no 
civil jurisdiction. 


Criminal Cases before Trial Justices for the Year ending 
September 30, 1930 





No. Cases 








—- i Cases — Beund =. Gone 
. —_ Pending egun No. Cases a ending 
Tatan Jverice. Sept. 30, During | Appealed. = a Sept. 30, 
1929. Year. one 1930. 
Colver J. Stone, Andover . , . = ~ 54 - 10 - 
Cornelius J. Mahoney, North Andover . 8 114 - 5 13 
John L. Smith, Barre : ‘ ‘. : ~ 156 13 Ss 1 
Dennis J. Healey, Hardwick . ; E ite ra Ss mT _ 
Daniel J. Riley, Hopkinton - ; ; * 2 S, a ye 
Fred E. Morris, Hudson . ; : i 8 184 1 4 Ss 
George B. Haas, Ludlow . ‘ : ‘ - 398 5 10 - 
Luke B. Colbert, Marblehead . : , 2 225 1 10 4 
Walter H. Southwick, Nahant . , . - 135 ~ - = 
William E. Ludden, Saugus - : , 5 456 14 9 6 
Totals ° . ‘ ° ; , 23 1,724 34 56 32 




















DEPARTMENT OF INDUSTRIAL ACCIDENTS 

Of the 160,183 accident reports filed with the Department dur- 
ing the year 1929, 60,195 were for injuries causing the loss of at 
least one day or one shift called in the report of the Department 
“tabulatable injuries.” Of this latter number 2,967 cases were not 
insured, and how many of them ripened into law suits we do not 
know. Neither can we know how many of the remaining 57,228 
cases would in fact have gone before our courts if they had not been 
adjusted before the Industrial Accident Board. But when we con- 
sider that 353 of these 60,195 cases resulted in death, 4 in permanent 
total disability, 1,352 in permanent partial disability, and that 
61.9 per cent of the remainder represent a temporary disability of 
more than a week, it is evident that the courts have been relieved 
from some thousands of cases that would otherwise have been 
brought to recover damages. The Board is not a court, but an 
administrative commission. It was in part created to relieve our 
courts of the congestion of cases growing out of the relation of master 
and servant. In addition to its administrative duties, the Board, 
and its members, hold hundreds of hearings each year to determine 
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P.D. 
questions of fact and law arising under the Workmen’s Compensa- } Se» endl 
tion Act. Its work is properly to be considered when surveying 7 r 
the administration of justice. | = 

' In lieu of damages and settlements that would have been paid to | a 
injured employees, if the Workmen’s Compensation Act did not : i 
exist, there was paid by the various authorized insurance companies | a 
operating under this Act the sum of $9,461,962.31 during the year | 
1929 at a gross cost of $207,165.78. As there were receipts of : tly 
$25,518.50 to be credited, the net cost to the Commonwealth was | poh 
$181,647.28. | of th 

JUDICIAL STATISTICS t -~ 

The subject of judicial statistics is one which is engaging the | " 
attention of students of the courts all over the country. A national | ¢jasgj 
conference of representatives of judicial councils was organized chuse 
during the past year and held its first meeting in Chicago on August | tion, 

19 in connection with the conference of bar association delegates. | of re 
The first subject set for discussion at that meeting was “Judicial | ooyrt 
statistics.” ing cc 


Dean Clarke of the Yale Law School and Professor Sam B. . Th 
Warner of the Harvard Law School spoke particularly of statistics centr: 
of the criminal courts. It is interesting also to note that an exten-| the ; 
sive and elaborate study of the work of the civil courts is being) Wey 
conducted by the Institute of Law of Johns Hopkins University report 
in cooperation with the Judicial Council of the State of Ohio, anda | Pec 
similar study is being made in Maryland. | preser 

Judicial statistics in this country are relatively scarce and, asa} |ished 
rule, fragmentary. The statistics of Massachusetts, while unsatis § yeniey 
factory in many respects, appear to be as good as, if not better than, 
most of those in other states. 

In our previous reports we have endeavored to collect, as accv- 
rately as possible, such statistical information as we could from scat- 
tered sources in order to present a picture of the volume and char- 
acter of the business of the Massachusetts Courts. A similar statis- | 
tical picture is included in this report in accordance with the provi 
sion in the act creating this council. In addition to these annual | 
figures we caused a special study to be made during a period of, two 
years in connection with the statistics of the civil work of our courts, 
of the number of cases tried with and without juries, and the amounts 
claimed in the writs and the resulting verdicts or findings and, where 
there was a verdict for the plaintiff, the amount of such verdict. 
The tabulated results of this study for each county for the two years 
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é— ending June 30, 1928 and June 30, 1929, were printed in the ap- 


en, ERE 


,; @ 








pendices to our fourth and fifth reports. The illuminating informa- 
tion as to the trials in the Superior Court was discussed at length in 
the reports and has been the occasion of considerable discussion 
in the legislature and at the bar. 

The importance of accurate knowledge of the quantity and quality 
as well as the cost of the work on the civil side of the courts does 
not require argument. Through these statistics we can more 
accurately gauge the efficiency of our courts and solve the problems 
of the administration of justice as related to the civil side. The 
need of accurate revealing statistics of the work of the courts on 
the criminal side goes to the heart of social welfare and health. 

Figures are of course valuable, but they must be so obtained and 
classified as to validate and justify inferences. So far as Massa- 
chusetts is concerned there appears to be a very considerable duplica- 
tion, unnecessary delay and some inaccuracy in the present method 
of reporting and compilation, imposing an excessive burden upon 
court officials. Each agency now compiling statistics while develop- 
ing comparable tables appears to be unrelated to the others. 

The main conclusion drawn from our study thus far is the lack of 
centralization in the business of the collection and tabulation and 
the need of some central bureau or statistical clearing house. 
We wish to give this matter further study and for the present simply 
report the idea as under consideration. 

Professor Warner has permitted us to publish his study of the 
present Massachusetts plan of criminal statistics collected and pub- 
lished by the Department of Correction and it is printed for con- 
venient reference and study in Appendix D to this report. 

T. HOVEY GAGE, Chairman. 
FREDERICK LAWTON. 
CHARLES THORNTON DAVIS. 
WILFRED BOLSTER. 

HARRY R. DOW. 

CHARLES L. HIBBARD. 
ROBERT G. DODGE. 
FREDERICK W. MANSFIELD. 
FRANK W. GRINNELL. 
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APPENDIX A _ 
STATISTICAL TABLES 1 
INDEX q 
“= PAGE Br 
Supreme Judicial Court: Sept! 
Full Bench cases, 1873-1930 . ; ; ; ? . 69 
Entries in all counties, other than Full Bench ¢ cases, Sept. 1, 1929 — Sept. 1, 1930, 
and details of business in Suffolk County ; ; ; ; - 8] 
Superior Court: 
Number and cost of references to Masters and Auditors. , ; ’ : 70 
Civil business , , ‘ ‘ . ’ ; 71 
Criminal business for year ending June 30, 19% 30 74 . 
Land Court business (see table, p. 61) = ' 
ow 
' q 
Probate Courts: 1 
Entries in all counties for 1929 : P ‘ Pe e i . ‘ : 61 1 
Details of business, Middlesex County . ‘ ‘ . ‘ . facing page 74 
1 
District Courts for year ending Oct. 1, 1930 . * ; ; , . facing page 64 1 
For years 1925-1930 . . ; . ‘ ‘ = ; ‘ " ‘ 64 1 
Municipal Court of the City of Boston: 1 
Civil business, summary for 1929. : . . ‘ ‘ : ‘ . = 1 
Supplementary process . ‘ . ; ‘ n ‘ ‘ : . a 
Small claims, summary for 192 29 , ‘ ‘ : : : ‘ , = | 1 
Civil actions, 1913 to 1929 F : : : . ‘ ; : : . €£ 1 
Boston Juvenile Court i ‘ , ‘ 4 ; ; ; ‘ ‘ . Be 1 
1! 
Trial Justices (Criminal business) . . ; ‘ ? : ‘ . - . & f , 
Industrial Accident Board (see p. 65) 
1 
APPENDIX B aM 
18 
Massachusetts Rules of Practice in Interstate Rendition: 
(From Attorney General’s Report for 1929) . ; ’ : ‘ _ 18 
) 18 
APPENDIX C 18 
Supervision of Minor Settlements in States Other than Massachusetts ; . 8 18 
18 
APPENDIX D 19 
19 
Prof. Sam B. Warner’s Tentative Plan for Criminal Court Statistics 
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Z STATISTICAL TABLES 


TaBLE OF CASES DECIDED BY THE SUPREME JuDICIAL Court, 1874-1930 

















Court Number Reported in the Court Number Reported in the 
YEarR of Following Volumes YEAR of Following Volumes 
ae | ot | dee” 6s 1) bee | hom 
) 
1874 394 115, 116, 117, 118 1902 348 182, 183, 184 
i 1875 418 118, 119, 120 1903 354 184, 185, 186 
1876 403 120, 121, 122, 123 1904 384 186, 187, 188 
1877 388 123, 124, 125 1905 484 188, 189, 190, 191, 192 
1878 334 125, 126, 127 1906 441 192, 193, 194, 195, 196 
) 1879 316 127, 128, 129 1907 397 196, 197, 198, 199 
f 1880 372 129, 130, 131 1908 413 199, 200, 201, 202, 203 
jl 1881 293 131, 132, 133 1909 356 203, 204, 205, 206 
. 1882 344 133, 134, 135 1910 390 206, 207, 208, 209 
a 1883 374 135, 136, 137 1911 388 209, 210, 211, 212 
‘ 1884 367 137, 138, 139, 140 1912 427 212, 213, 214, 215 
1885 385 140, 141, 142 1913 472 215, 216, 217, 218 
5 1886 399 | 142, 143, 144, 145 1914 432 | 218, 219, 220, 221 
~ 1887 321 145, 146, 147 1915 433 221, 222, 223, 224 
62 1888 349 147, 148, 149 1916 417 224, 225, 226, 227, 228 
63 | 1889 344 149, 150, 151, 152 1917 391 228, 229, 230, 231 
1890 321 152, 153, 154 1918 340 231, 232, 233 
6 t 1891 422 154, 155, 156, 157 1919 341 233, 234, 235, 236 
1892 354 157, 158, 159 1920 378 236, 237, 238, 239 
1893 341 159, 160, 161, 162 1921 356 239, 240, 241, 242 
' 1894 333 162, 163, 164 1922 397 242, 243, 244, 245, 246 
78 1895 356 164, 165, 166 1923 422 246, 247, 248, 249 
1896 371 166, 167, 168, 169 1924 419 249, 250, 251, 252, 253 
1897 397 169, 170, 171, 172 1925 483 253, 254, 255, 256, 257 
30 1898 339 172, 173, 174 1926 515 257, 258, 259, 260, 261 
1899 366 174, 175, 176 1927 467 261, 262, 263, 264 
1900 381 176, 177, 178, 179 1928 496 264, 265, 266, 267 
8 1901 381 179, 180, 181, 182 1929 487 268, 269, 270, 271* 














* The volumes for the court year of 1929 to 1930, — volumes 269-271 are not yet distributed but 
are in process of publication. 
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REFERENCES TO AUDITORS AND MASTERS IN THE 
SUPERIOR COURT 


CALENDAR YEAR, 1929 


P.D. 144. 








County. Auditor. Master. 

Barnstable 4 3 
Berkshire 14 23 
Bristol 18 50 
Dukes - = 
Essex . 30 93 
Franklin 9 12 
Hampden 12 41 
Hampshire . 3 8 
Middlesex 29 87 
Nantucket - - 
Norfolk 9 19 
Plymouth 15 19 
Suffolk 67 208 
Worcester 23 44 

233 607 





Two or more cases to be tried together are counted as one reference. 


AUDITORS, MASTERS AND REFEREES, AMOUNTS EXPENDED 1923 
TO 1929, INC., BY COUNTIES 











County. 1925. | 1926. 1927. 1928. | 1929. 
Barnstable $795 83 $631 23 $1,066 58 $1,231 94 $692 90 
Berkshire 1,227 92 1,535 80 3,225 60 2,103 61 5,864 27 
Bristol 3,468 36 4,959 28 5,333 79 5,497 40 9,140 57 
Dukes 15 00 202 71 98 90 381 24 321 27 
Essex 15,278 77 13,531 28 14,570 83 14,658 94 16,316 63 
Franklin 347 00 1,673 14 1,249 42 795 83 2,065 83 
Hampden 6,219 79 15,362 85 13,411 80 9,484 62 12,887 65 
Hampshire 1,487 18 1,815 21 2,321 39 1,733 79 471 99 
Middlesex 28,184 55 23,864 70 23,976 96 22,853 33 21,666 94 
Nantucket 92 50 50 00 ~ ” = 
Norfolk . 4,241 13 4,953 15 3,941 73 12,993 35 10,308 72 
Plymouth 5,066 60 8,374 77 5,703 12 4,795 07 6,672 63 
Suffolk 94,313 05 59,027 78 67,920 79 66,906 72 68,598 79 
Worcester 11,707 43 10,471 07 10,341 14 18,310 35 6,827 78 

$172,445 11 $146,452 97 $153,162 05 $162,246 19 $161,835 97 




















Nore: In Suffolk County these figures apply to the Superior Court (civil) only. 


they apply to all courts. 
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Middlesex County Registry of Probate Reco: 













































Wills 

Probate 
Petn. 
Decree 
Bond 
Letter 


For. Will 
Petn. 
Decree 
Bond 
Letter 


Adm. w. a. 
Petn. 
Decree 
Bond 
Letter 


Adm. w. a. d. b. n. 
Petn. 
Decree 
Bond 
Letter 


Administrations 
Petn. 
Decree 
Bond 
Letter 


Special Adm. 
Petn. 
Decree 
Bond 
Letter 


Public Adm. 
Petn. 
Decree 
Letter 
Bond 


Adm. d. b. n. 
Petn. 
Decree 
Bond 
Letter 


Guard. of Minor 
Petn. 
Decree 
Bond 
Letter 


Guard. Insane 
etn. 

Decree 

Bond 

Letter 





2,201 


1,427 
1,595 
1,498 


690 
688 
529 


184 
146 


Guard. Spend. 
Petn. 


Decree 
Bond 
Letter 


Conservator 
Petn. 
Decree 
Bond 
Letter 


Personal Liberty of 
Minor Child 
Habeas Corpus, Petition 
for Writ 
Letters to For. Gdn. 
Petn. 
Decree 
Letter 


Trust 
Petn. 
Decree 
Bond 
Letter 


Sales of R. E. Ex. or Adm. 
Pub. 


Petn. 
Decree 
License 


Sales of R. E. Ex. or Adm. 
Private 
Petn. 
Decree 
License 


Sales of Adm. Distribu- 
tion 
Petn. 
Decree 
License 
Sales of Gdn. Maint. 
Public 
Petn. 
Decree 
License 


Sales of Gdn. 
Private 
Petn. 

Decree 
License 


Maint. 


Sales of Gdn. Inv’mt 
Public 

Petn. 

Decree 

License 








nee 


136 
158 
115 


~anT 


75 


518 


420 


118 
52 


mm D 


Sales of Gdn. Inv’mt 
Private 

Petn. 

Decree 


License 


Sales Personal Estate 
Petn. 
Decree 


Sales Trust Estate 
Petn. 
Decree 


Sale Commissioners 
etn. 
Decree 
Bond 
Warrant 
Return 


Foreign Sales 
Affidavit of Sale 
Affidavit of Notice of 
Appt. 
Adms. 


FExrs. 
Will Annxd. 


New Notice 

New Bond 
Discharge of Surety 
Mortgage 


Partition 
Petn. 
Decree 
Warrant 
Return 
Bond 
Affidavit 


Distribution 
etn. 
Decree 
Warrant 
Return 


Commisioners’ Sales 
Petn. 
Decree 
Warrant 
Bond 
Return 


Adoption Decrees 
Certificates 
Change of Name Decrees 
Certificate 

Discharge from Guard. 








203 


115 


12 








ate Recording Statistics for 1929 





Inv’mt Representation in In- Leave to Pay Debts Sp. 5 
solvency Admr. 
Rep. Carry on Business 28 
203 Decree 57 |Care Burial Lot 15 
115 Warrant 35 [Leave to Erect Monu- 
Return 17 ment 
ate Distn. 12 
Sale {con’t \rem. 
4 jAllowance to Widow 107 \ vested / 
Removal 9 Petn. 
: Resignation 167 Decree 15 
Separate Support 160 Bond 16 
59 Desertion 43 
Contempt Mortgage — Ibid. 
rs Custody of Minor 31 [Leave to Deposit 97 
Execution Paym’t of Counsel Fees 
Bond of Heir 
Accounts Specific Performance 
Guard. 602 [Dismissal of Appeal 
Trust. 1,315 |Tax Receipts 
Adm. 1,186 
14} Exor’s 897 |Absentee 
20 Petn. 
tice of Inventories Decree 11 
Guard. 787 Bond 11 
2,660 | Trust. 384 | Letter 7 
1,605 | Adm. 2,345 | Warrant 
“ ere ro 
151 Exor’s 1,469 Release of Courtesy 
88 - se 
w 
3 |Gen’l Decrees 303 Sag —— Decree to 
pty 24 | Releases, etc., Powers of) Transfer Case to An- 
159 Atty., Indentures, 106 other Jurisdiction 
etc. ) Receipt of Register (Ibid.) 
Copies of Decrees Designation of Judge 


S. J. C. and S. C. Performance of Duty 


Equity — Decrees 119 }, f 
4 Waivers of Will 36 minone of Ofticers B 
43 |Determination of Value 44 Order to Render Inv. 
38 | Affidavits : 3 Acct. 120 
5 wm a Minor to 17 |General Records 406 
Disallowance of Will _— without delay 44 
Disallowance of Codicil Certificate 31 
Amend of Record 98 
244 Decrees Dismissing Claim of Dower 3 
ise Compromise 63 
“— - - “omen under Will 
Agreement 27 
Decree 16 
Leave to Lease by Gdn. 6 
Paym’t of Deposit 57 
Release of Dower 22 
Release of Courtesy 
1] 264 [Suit on Bond 


299 |Reappraisal 
Decrees 78 [Extension of Time — In- 


solvency 
suard. 17 |Reduction of Bond 
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MUNICIPAL COURT OF THE CITY OF BOSTON FOR CIVIL BUSINESS 


Summary, A.D. 1929 


JUDICIAL COUNCIL. 
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P.D. 144. 


MUNICIPAL COURT OF THE CITY OF BOSTON 


SMALL CLAIMS 
Summary, A.D. 1929 
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APPENDIX B 
MASSACHUSETTS RULES OF PRACTICE 
IN INTERSTATE RENDITION 
(From Attorney General’s Report, P. D. 12 for 1929, pp. 133-134.) 

Every application to the Governor for a requisition upon the 
executive authority of any other State or Territory, for the delivery 
up and return of any offender who has fled from the justice of this 
Commonwealth, must be made by the district or prosecuting 
attorney for the county or district in which the offence was com- 
mitted, and must be in duplicate original papers, or certified copies 
thereof. 

The following must appear by the certificate of the district or 
prosecuting attorney: 

(a) The full name of the person for whom extradition is asked, 
together with the name of the agent proposed, to be properly 
spelled. 

(b) That, in his opinion, the ends of public justice require that 
the alleged criminal be brought to this Commonwealth for trial, 
at the public expense. 

(ce) That he believes he has sufficient evidence to secure the con- 
viction of the fugitive. 

(d) That the person named as agent is a proper person, and that 
he has no private interest in the arrest of the fugitive. 

(e) If there has been any former application for a requisition for 
the same person growing out of the same transaction, it must be 
so stated, with an explanation of the reasons for a second request, 
together with the date of such application, as near as may be. 

(f) If the fugitive is known to be under either civil or criminal 
arrest in the State or Territory to which he is alleged to have fled, 
the fact of such arrest and the nature of the proceedings on which 
it is based must be stated. 

(g) That the application is not made for the purpose of enforcing 
the collection of a debt, or for any private purpose whatever; and 
that, if the requisition applied for be granted, the criminal pro- 
ceedings shall not be used for any of said objects. 

(h) The nature of the crime charged, with a reference, when 
practicable, to the particular statute defining and punishing the 
same. 

(i) If the offence charged is not of recent occurrence, a satisfac- 
tory reason must be given for the delay in making the application. 

(i) 


1. In all cases of fraud, false pretences, embezzlement or forgery, 
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when made a crime by the common law, or any penal code or statute, 
the affidavit of the principal complaining witness or informant that 
the application is made in good faith, for the sole purpose of punish- 
ing the accused, and that he does not desire or expect to use the 
prosecution for the purpose of collecting a debt, or for any private 
purpose, and will not directly or indirectly use the same for any of 
said purposes, shall be required, or a sufficient reason given for the 
absence of such affidavit. 

2. Proof by affidavit of facts and circumstances satisfying the 
Executive that the alleged criminal has fled from the justice of the 
State, and is in the State on whose Executive the demand is re- 
quested to be made, must be given. The fact that the alleged 
criminal was in the State where the alleged crime was committed 
at the time of the commission thereof, and is found in the State 
upon which the requisition was made, shall be sufficient evidence, 
in the absence of other proof, that he is a fugitive from justice. 

3. If an indictment has been found, certified copies, in duplicate, 
must accompany the application. 

4, If an indictment has not been found by a grand jury, the facts 
and circumstances showing the commission of the crime charged, 
and that the accused perpetrated the same, must be shown by affi- 
davits taken before a magistrate. (A notary public is not a magis- 
trate within the meaning of the statutes.) It must also be shown 
that a complaint has been made, copies of which must accompany 
the requisition, such complaint to be accompanied by affidavits 
to the facts constituting the offence charged by persons having 
actual knowledge thereof, and that a warrant has been issued, and 
duplicate certified copies of the same, together with the returns 
thereto, if any, must be furnished upon an application. 

5. The official character of the officer taking the affidavits or 
depositions, and of the officer who issued the warrant, must be 
duly certified. 

6. Upon the renewal of an application, — for example, on the 
ground that the fugitive has fled to another State, not having 
been found in the State on which the first was granted, — new 
or certified copies of papers, in conformity with the above rules, 
must be furnished. 

7. In the case of any person who has been convicted of any 
crime, and escapes after conviction, or while serving his sentence, 
the application may be made by the jailer, sheriff, or other officer 
having him in custody, and shall be accompanied by certified copies 
of the indictment or information, record of conviction and sentence 
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upon which the person is held, with the affidavit of such person 
having him in custody, showing such escape, with the circumstances 
attending the same. 


8. No requisition will be made for the extradition of any fugitive 
except in compliance with these rules. 


APPENDIX C 


SUPERVISION OF MINOR SETTLEMENTS IN 
OTHER STATES 


The following form letter was sent to the secretary of the bar 
association of every state and of the District of Columbia and 
Hawaii: 


. May any next friend bring the suit or must it be by guardian? 

. If the latter, must it be a Probate Guardian or a Guardian ad Litem? 

. If a Guardian ad Litem, must he give a bond? 

. Has the next friend or guardian, after suit is brought, the right or power 

to settle the case by agreement out of court? 

5. Must an agreement made out of court be approved by a judge? 

6. If the suit is brought after settlement, is it necessary to impanel a jury and 
have a verdict rendered by direction of the court? 

7. If settlement is reached before suit is brought, is it necessary that the next 
friend or guardian bring a friendly suit for the purpose of having the judgment 
recorded? 

8. When the judgment or the amount agreed upon by settlement is collected, 
what control does the court have over it so that the minor may get full benefit 
of it? 

9. If a next friend may start a suit, is it necessary that a Probate Guardian 
or Guardian ad Litem be appointed to collect any money obtained by judg- 
ment or settlement? 

10. Is your practice governed by statute or rule of court? 

11. If by statute, please enclose a copy or give citation. 

12. In your opinion is the practice in this regard in your state satisfactory, and does 
it give proper protection to the minor? 


me Oo nm 


Twenty-six replies were received which are analyzed below. 
A few general conclusions may be drawn from the replies received: 


1. Every state which has replied has an established practice in regard to minor 
settlements. In most cases the practice is established by statute, in a few 
cases by common law and custom and in a few by rule of court, or by statute 
and rule of court. 

2. Of the states heard from, Massachusetts appears to be the only state that has 
no settled practice either by custom, statute, or rule of court. 

3. The practice in a few of the states seems to be about as loose as it is in Massa- 

chusetts but in no state is it any looser. 
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i 4. In all but a very few of the states the correspondents have expressed themselves 
" as satisfied with the protection given to the minor by the practice in their states; 
a few expressed dissatisfaction. 
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JUDICIAL COUNCIL. 
APPENDIX D 


A TENTATIVE PLAN FOR CRIMINAL COURT STATISTICS 


(A Discussion submitted to the Judicial Council by Prof. Sam Bass 
Warner of the Harvard Law School, and also submitted to the National 
Conference of Judicial Councils in Chicago on August 19, 1930) 


Annexed hereto is a pamphlet entitled ‘‘Sample State Statistical 
Report.” That plan for criminal court statistics is still tentative 
and is being devised for the National Commission on Law Ob- 
servance and Enforcement and the Judicial Council of Massa- 
chusetts. Your criticisms of it are earnestly desired to the end 
that it may become good enough to be used as a model by any 
Judicial Council that is desirous of improving the criminal court 
statistics of its state. 

Before any plan for criminal court statistics can be devised, a 
number of basic problems must be faced and decided, since the 
desirability of the completed plan will depend largely upon the 
correctness of the solutions of these problems. This paper will 
present five such problems together with the solutions reached in 
devising the statistical plan set forth in the “Sample State Sta- 
tistical Report.” 


1. Scope oF CRIMINAL CourT STATISTICS 


The first of these five problems is whether criminal court sta- 
tistics shall attempt to cover all worthwhile information concerning 
each case passing through the courts. An investigation of the 
works of the federal courts which is now being conducted by Dean 
Clark of the Yale Law School for the National Commission on 
Law Observance and Enforcement aims to collect all such in- 
formation. 

An examination of the elaborate information blanks which are 
being used by this survey makes it very apparent why Dean Clark 
believes that state judicial statistics should not aim to collect all 
the information concerning each case which this survey is seeking, 
but should be limited to a relatively small number of fundamental 
matters. It would take a clerk at least half an hour to locate and 
copy off all the information required by this survey concerning a 
single case. Thus expense alone places a limit on the scope of mass 
statistics. Further, Dean Clark’s survey is resorting to the sampling 
process, because there is much information which it is worthwhile 
to collect for a few cases but not for every case. 
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The answer to our first problem is, therefore, that criminal court 
statistics cannot cover all important facts concerning each case 
passing through the courts. Worthwhile facts have to be divided 
into two groups. The first,and much the smaller group, consists of 
information to be gathered annually as part of a state or national 
system of criminal court statistics; and the second, and much larger 
group, includes matters to be inquired into only piecemeal and 
periodically, as some Judicial Council or other body interested in 
the administration of criminal justice makes a special study of the 
subject to which they relate. 

This limitation of the scope of criminal court statistics carries 
with it a limitation of their function. As so limited they can per- 
form the two very valuable services of indicating trends and sug- 
gesting topics needing further investigation. But to secure the 
detailed and intimate knowledge necessary to determine why a 
certain cog in the judicial machine is working well or ill, one must 
rely not on mass statistics, but on intensive special inquiries. 


2. Tue Unit in CRIMINAL Court STATISTICS 


The second problem is what the statistics will record. Are they 
to show the number of cases handled, the number of offenses for 
which prosecutions are brought, or the number of defendants 
proceeded against? The significance of the statistics will vary 
greatly, depending upon which of these units is used. 

Unless it is made clear to the clerks furnishing the information 
upon which the statistics are based, exactly what unit is to be used, 
one clerk is likely to report one way and another another, and in 
addition the same clerk may report differently in different types 
of cases. Suppose, for example, that five men have been tried 
jointly on an indictment charging eight different burglaries. One 
clerk may report the affair once, on the ground that there has been 
but one trial; another, five times, because five defendants have 
been brought to trial; a third, eight times because eight burglaries 
are involved; and perhaps a fourth, forty times since five different 
individuals have been tried for eight different offenses. Since 
such great variations in the statistics are possible depending upon 
the unit used, it is extremely important to select some unit and make 
it clear both to the compilers and the users of the statistics just 
what that unit is. 

There is no uniformity among statistical reports as to the unit 
used. En,lish judicial statistics are based on defendants proceeded 
against and Canadian upon offenses prosecuted. Massachusetts 
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statistics purport to be based on defendants, but because of the 
lack of proper instructions to the clerks compiling the figures, they 
are not actually based on any definite unit. The statistical reports 
of the Attorney-General of the United States, like those of many 
states, are silent as to the unit used. It is to be feared that, like 
the Massachusetts statistics, they are based on a variable unit. 

Something can be said in favor of using each of the three units: 
the proceeding, the offense and the defendant. The least desirable 
of these three units is undoubtedly the proceeding. It is not 
useful as a measure of the amount of crime, the number of defendants 
prosecuted, or the volume of work performed by the courts. It is 
undoubtedly true that because of the practice in many jurisdictions 
of combining in one indictment charges against several individuals 
and for several different offenses, neither the number of offenses 
nor the number of defendants may constitute an accurate measure 
of the business of the courts. It is not usually true that it takes as 
much time and effort of prosecutors, juries and judges to dispose 
of the cases of four defendants indicted jointly as it would if they 
were indicted separately. Neither is it true that where one defend- 
ant is charged in separate counts of one indictment with ten larcenies, 
that case requires as much time and attention as ten separate 
larceny cases. But on the other hand, it is not true either that an 
addition to the number of defendants or offenses adds nothing to 
the time and labor involved in the case. The fact is that no one 
of the three units is able to serve as an accurate measure of the 
work of the criminal courts. To measure that accurately, all three 
are needed. One needs to know the number of trials, the number 
of defendants tried and the number of charges prosecuted. 

If the proceeding is ruled out as the unit of criminal court sta- 
tistics, that leaves the offense and the defendant as the remaining 
candidates. The argument in favor of following the Canadian 
practice and basing statistics on offenses prosecuted is that judicial 
statistics will be a better index of the amount and varieties of crime, 
if they are based on the number of offenses prosecuted rather than 
on the number of proceedings or of defendants. On the other 
hand, the practice of charging defendants with more than one crime 
is by no means uniform either in different parts of the country or 
with regard to different offenses. Thus judicial statistics based on 
offenses are likely to convey a false impression of accuracy as an 
index of crime. They report accurately merely the number of 
offenses prosecuted, a fact which is not in itself of much importance 
and is not capable of correlation with population or other groups 
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of statistics. Further, the employment of such a unit would give 
a weird impression of the administration of criminal justice. Sup- 
pose, for example, that a defendant is charged with ten larcenies 
and convicted of one. When that occurs the ends of justice are 
usually best served by dismissing the other nine charges. If the 
person charged is the basis of criminal statistics, the efficiency 
of the legal machinery seems to be excellent: one defendant has 
been charged and one convicted. But if the basis is the offense, 
it appears that ten offenses have been prosecuted; nine unsuccess- 
fully. The disadvantage of using the offense as a basis of judicial 
statistics seems, therefore, to outweigh the advantages. 

Criminal statistics based on the number of defendants, though 
not as good an index of crime as statistics based on offenses, are of 
equal, if not greater, social significance. The emphasis in crimi- 
nology is shifting from the offense to the offender. It is therefore 
very desirable to have criminal statistics show the number of in- 
dividuals prosecuted, convicted, etc., during a given period, say a 
year. Attempts to design statistics so as to show these facts have 
to overcome two difficulties: 


a. The problem of what to do when a defendant is charged 
in one proceeding with more than one offense. 
b. The problem of how to prevent counting a defendant twice 


when he is prosecuted on two different occasions during 
the year. 


The first problem can be solved by recording the case of a de- 
fendant charged with several offenses under the head of one only 
of these offenses, preferably the offense the prosecution for which 
is carried the furthest, or, if the defendant is sentenced for several 
offenses, the most serious. 

The second problem is incapable of solution as our courts and 
court records are at present organized. There is no practical way 
in which a clerk in making up his statistical report can eliminate 
the cases of defendants previously prosecuted during the year. 
This difficulty affects the figures of different offenses in varying 
degrees. It is, of course, possible that a defendant might be pro- 
secuted for two different murders during a year or twice for the 
same murder, but such cases are too rare to seriously affect the 
statistics. However, as to minor offenses, such as drunkenness and 
violation of motor vehicle and traffic laws, it is quite common for 
the same defendant to be prosecuted several times during a year. 
Thus it is impossible at present to so arrange criminal statistics 
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that they will show accurately the number of defendants prosecuted 
during the year. 

No one of the three units suggested is, then, wholly satisfactory 
as a basis of criminal statistics. It would undoubtedly be desirable 
to have three sets of criminal statistics, one based on each unit, 
but the difficulty and expense involved in such an undertaking 
rules it out as impracticable. Eventually the methods of identi- 
fication of offenders and of record-keeping may advance to the 
point where the third unit, the individual, can be used. But in 
the meantime probably the best that can be done is to use as the 
unit a combination of the second and third units: that is, to record 
each prosecution brought against each individual. Thus one 
prosecution against five people would be recorded five times, as 
would also five separate prosecutions against one individual; but 
a single prosecution charging one individual with five separate 
offenses would be recorded only once. This is the solution recom- 
mended by the Bureau of the Census and now used with a slight 
variation in England. 


3. CASES ON WHICH STATISTICS ARE BASED 


The third question for consideration is, whether criminal court 
statistics should be based upon all the cases in the court during the 
year or only upon the cases completely disposed of during the year. 
The more usual practice in this country is to base the statistics on 
all the cases in the court during the year, while English and Canadian 
statistics deal only with completed cases. If a case has not been 
completely disposed of during the year, it is in England and Canada 
omitted from the statistical tables and left for inclusion during the 
year in which it is finally determined. The exclusion from criminal 
statistics of all pending cases is of great assistance to the clerk who 
is collecting the figures. As fast as cases are disposed of, they can 
be taken out of the docket of pending cases and placed in a docket 
of closed cases which the clerk can work over at his leisure. At the 
end of the statistical year, he has no mass of pending cases to examine 
for his statistical report. He is not faced with the difficult problem 
of taking statistical material off of a docket that is in use and on 
which the entries are being changed during the period in which 
statistical information is being compiled. Further, the clerk is 
not placed in the embarrassing position of sending in figures that do 
not tally from year to year. Suppose, for example, that on the 
last day of 1929 two robbery cases are pending, but that during 
1930 the defendants are convicted of larceny. Under the, usual 
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systems of entering the case only under the offense for which the 
defendant is convicted, it appears at the end of 1930 that two larceny 
cases were pending at the beginning of the year for which convictions 
were had during the year. But the returns of 1929 showed two 
robbery cases pending at the end of that year. Thus the number 
of cases pending at the end of one year is likely not to tally with the 
number pending at the beginning of the next year; a seeming 
absurdity. This difficulty can be overcome, but only by using 
a complicated system of double entries, such as that recommended 
by the Bureau of the Census. 

The English and Canadian practice of dealing only with cases 
disposed of during the year is undoubtedly sufficient for courts that 
are only slightly in arrears in their criminal cases. But in this 
country where rapid changes in the amount of criminal business, 
due to increases in population, changes in laws, etc., are the rule 
rather than the exception, it would seem undesirable to ignore 
pending cases. 

The simplest method of handling the problem of pending cases 
is to base court statistics on cases disposed of during the year and 
then to add a column entitled “Cases pending at end of year.”’ 
This is the Ohio method and that used in the “Sample State Sta- 
tistical Report.’”’ The method employed in the statistics of the 
lower courts of Massachusetts is similar except that it shows the 
number of cases pending at the beginning rather than at the end 
of the year. Neither method throws any considerable additional 
burden upon the clerks. However, the Ohio method is superior 
to that of Massachusetts, because it brings the statistics more up- 
to-date. Since it usually takes about a year to compile and publish 
a state statistical report, the Massachusetts method means that 
the information given to the public concerning congestion in criminal 
cases is at least two years behind the times. This necessarily 
greatly reduces the value of the statistics as the basis of measures 
of relief. 

This plan, that of basing criminal court statistics on completed 
cases and then adding a column for cases pending at the end of 
the year, is recommended because it gives a fairly complete picture 
of the work of a criminal court during the year and is infinitely 
simpler and cheaper to operate than any adequate method of making 
criminal court statistics cover all the cases in the courts during the 
year. But if, in spite of the amount of labor involved, one desires 
to obtain a picture of the work of the criminal courts that is certain 
to reflect immediately and accurately all unusual conditions, the 
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way to do it is to use the complicated statistical tables recom- 
mended by the Bureau of the Census. 


4. DISPOSITIONS TO BE INCLUDED IN THE TABLES 

Having at least tentatively decided that the unit in criminal 
court statistics is to be the defendant, and that the statistics are 
to deal only with defendants whose cases are completely disposed of, 
the next problem is what dispositions the statistics should show. 
In the pamphlet ‘Sample State Statistical Report” you will find 
the list of dispositions tentatively selected. 

The great difficulty in determining upon a list of dispositions of 
defendants is not that of what to include, but of what to exclude. 
Obviously any of you would like to have a longer list of dispositions 
than that shown in the “Sample State Statistical Report.” The 
reason the list is limited to ten headings is that a longer list cannot 
be put across the top of an ordinary printed page, even if one employs 
the microscopic type used in the reports of the Bureau of the Census. 
If more normal sized type is used, even this short list of dispositions 
must be printed down the side rather than across the top of the 
page. Thus the exigencies of printing prevent an expansion of 
the number of dispositions in criminal court statistics much beyond 
ten. 

No argument need be adduced for using one of the ten columns 
for the total number of defendants prosecuted, for nothing is more 
exasperating than an untotaled statistical table. 

The second column, that of defendants disposed of without trial 
or conviction, is a veritable hodge-podge and contains such diverse 
items as defendants no-billed by the grand jury, dismissed, nol- 
prossed and placed on file. If the cost of tabulation, collection 
and publication of statistics were no item, it would undoubtedly 
be desirable to show each one of these dispositions separately 
instead of lumping them all together in mass statistics and leaving 
their segregation to special studies. However, the loss occasioned 
by lumping together these various methods of disposition without 
trial or conviction, is not as great as would at first appear. The 
different methods are often merely alternative and are not in them- 
selves significant. One district attorney will nol-pros cases of 
defendants he does not want to try, another will place them on file, 
a third will have the court dismiss them, while a fourth will see that 
the grand jury does not return an indictment. The significant 
thing is that a large proportion of the defendants prosecuted are 
disposed of without either pleading guilty or standing trial, not the 
method by which this disposition is brought about. 
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After a column for cases bound over (this of course applies only 
to the lower courts), the next three headings are designed to dis- 
tinguish defendants convicted on the plea of guilty from those 
tried, and to show for those tried whether they were convicted or 
acquitted. Criminal statistics almost always show the number 
of defendants acquitted, but they usually do not differentiate 
between defendants convicted on plea of guilty and those convicted 
after atrial. This distinction is, however, very important. Without. 
it, the statistics do not show the number of defendants tried and so 
furnish little indication of the work of the court. 

In jurisdictions in which a defendant may waive trial by jury 
and elect trial by court, it is important for the statistics to show 
whether the defendant elected to be tried by the court so as to form 
a basis for comparisons between the results of the two methods of 
trial. Thus in such jurisdictions there should be five instead of three 
headings for the determination of guilt or innocence: 


a. Defendants convicted on plea of guilty. 
b. Defendants tried by jury: verdict— 

1. Guilty. 

2. Not guilty. 
c. Defendants tried by court: found— 

1. Guilty. 

2. Not guilty. 


In some jurisdictions the practice of releasing convicted de- 
fendants without sentence on plea of guilty may be so rare as to 
lead one to wonder why there is included the heading “Convicted 
defendants released without sentence or probation.” But in 
other jurisdictions, as for example in the inferior courts of Massa- 
chusetts in 1928, as many as a quarter of the convicted defendants 
were so released. In view of the variations in the practice of 
releasing convicted defendants not only from jurisdiction to juris- 
diction, but from time to time in the same jurisdiction, it is important 
to include this heading. Besides, without this column, the total 
of the other columns of dispositions will not equal the column 
for total defendants prosecuted. 

The three next headings: probation, fine and imprisonment; 
cover the three usual ways of disposing of convicted defendants. 
Imprisonment includes, of course, both fine and imprisonment, 
while under probation are placed all cases of defendants subjected 
to that treatment whether or not they are also required to pay a 
fine or are given a suspended sentence to imprisonment. Two 
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more headings are required to include sentences appealed from the 
lower courts, which are not contained in any of the other columns, 
and the cases pending at the end of the year. 


5. Form oF StatTisTIcAL TABLES 

There are three ways in which it is desirable for criminal court 
statistics to list defendants coming before the courts: by offense, 
by disposition and by court. It is, of course, important to know 
how the cases coming before the courts are disposed of, but very 
few deductions can be made from the way in which cases are handled, 
unless one knows also the offenses with which the defendants were 
charged. Further, people often want to compare the amount 
of business, nature of charges and kinds of dispositions made in one 
county with those in another. The only way that the relationship 
between courts, offenses and dispositions can be accurately shown 
is by a three-way table, that is a table giving defendants by courts, 
by offenses and by dispositions. 

A three-way table is often used in statistical reports, being em- 
ployed, for example, to show the criminal court statistics of the 
Federal Government, Canada and Ohio. An illustration will make 
clear the fallacy of comparing dispositions in the absence of such 
a table. 

Suppose, for example, that the only statistical table printed is 
one showing dispositions by courts and that this table discloses 
the fact that in Court A the proportion of convictions is twice as 
great as in Court B. Some people may rush to the conclusion that 
criminals are being prosecuted much more successfully in Court A. 
These same people may not, however, be so sure of their conclusions 
if the fact is that the business of Court A, consists far more of 
drunkenness, violations of motor vehicle laws and other offenses 
in which a very high proportion of pleas of guilty are to be expected 
that that of Court B. In short, to make a true comparison between 
the work of two courts it is necessary to know the kinds of cases they 
handle as well as the way in which they dispose of their cases. 

Suppose then that in addition to a table showing dispositions 
by courts, there is a table showing offenses by courts. That is the 
situation in Massachusetts today. Even with the additional in- 
formation supplied by this table one must be very cautious about 
drawing conclusions from the supposed fact that there are twice 
as Many convictions in Court A as in Court B. It may be that in 
Court A emphasis is being placed on numerous and easy drunken- 
ness and violation of motor vehicle law cases but that few con- 
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victions are being secured in the far less numerous but more difficult 
cases of prosecutions for serious felonies; while in Court B, the 
reverse is true. Of course, nothing but a thorough special study 
of Court A and Court B will completely explain reasons and sig- 
nificance of different results in the two courts, but not even the more 
obvious facts can be elicited without a three-way table. 

The objection to a three-way table is, of course, the amount 
of space it takes to print it and hence the cost involved. An 
adequate three-way table requires from ten to fifteen times as much 
space as a single table. 

The problem of the form of the statistical tables is thus closely 
bound up with the number of dispositions to be used in the tables 
and the length of the lists of offenses and courts. This report 
has already recommended a short list of dispositions. Short lists 
of offenses and courts are also recommended. It is undoubtedly 
better to use a three-way table and short lists of dispositions, of- 
fenses and courts, than it is to list separately every possible dis- 
position, offense and inferior court and use one or two-way tables. 
The pamphlet ‘‘Sample State Statistical Report” illustrates how 
these lists may be shortened and used in a three-way table. There 
are 77 inferior criminal courts in Massachusetts. Official judicial 
statistics of Massachusetts show dispositions separately for each 
of these courts. In the sample, these courts are grouped by counties, 
thus reducing the length of the three-way table by over three- 
fourths. Further there are in the Massachusetts statutes several 
hundred separate offenses. In the sample, the number of offenses 
has been reduced to 33. 

The proper length of a list of offenses will differ from state to 
state, because both the laws and the frequency with which different 
offenses are prosecuted vary from state to state. Comparability 
between states does not require that all states use similar lists of 
offenses. If each state will start with the list of offenses used by 
the federal Bureau of the Census and expand it to meet its own 
needs, then any person desiring to compare the statistics of one state 
with those of another or of the Federal Government, needs only to 
contract such a state list to the shorter Census list. 

Whether or not you agree with the solutions of these five problems 
that have just been offered, you undoubtedly agree that it is im- 
portant to solve them. The bad name which criminal statistics 
have acquired in this country is not due wholly to the reckless and 
ignorant way they have been quoted and interpreted. It is due 
in a large measure to the lack of care and skill on part of the com- 
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pilers of these statistics. Clerks of courts have been asked to make 
returns on forms that did not contain sufficient instructions. Sta- 
tistical reports have been gotten out without any explanation of the 
nature of the figures or of their significance. 

All Judicial Councils and other bodies responsible for the col- 
lection and compilation of criminal court statistics should bear in 
mind that the public is sure to use any statistics furnished by federal 
or state governments. Such statistics form the basis of public 
opinion and of legislation. Far better publish no statistics than 
mislead the public by incorrect statistics. Let your motto be: 
“Correct statistics or none at all.” 
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This report is a sample statistical report prepared for the 
National Commission on Law Observance and Enforcement to 
serve as a model for criminal court statistics. It is hoped that it 
will prove of assistance to states undertaking to improve the 
scope and arrangement of their statistical reports. 


The report opens with an analysis of the significant fea- 
tures of the table. Such an introduction is not common in state 
reports on criminal statistics, but it is always found in federal 
or English reports. It is a great help to a proper understanding 
of the significance of the figures. 


The form of the table is intended to be applicable to any 
criminal court and the notes to serve as an indication of the 
sort of explanations that are needed for any table on criminal 
court statistics. The comments and figures are based on Massa- 
chusetts statistics because only by dealing with conditions in 
some one state is it possible to give reality to the comments and 
to indicate the exact set-up and number of pages necessary for 
the report. Since the report is intended to serve as a model only 
as to scope and arrangement, no attempt has been made to 
make either the comments or the figures accurate. 


SAM B. WARNER 


Adviser to National Commission on 
Law Observance and Enforcement 
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SAMPLE COMMENTS ON 


THE WORK OF THE MASSACHUSETTS 
CRIMINAL COURTS 


Leaving out of account duplications, the cases of 228,050 defendants 
were disposed of by the criminal courts of Massachusetts during the statis- 
tical year ending September 30, 1928; 14,826 by the Superior Court and 
213,224 by the District Courts. 


The Superior Court handles three types of cases: appeals by defendants 
from judgments of District Courts, cases of defendants who were bound 
over to the grand jury by some District Court, and cases originating in the 
Superior Court, because the defendant was indicated by the grand jury prior 
to his arrest and so never appeared in any District Court. So far as pro- 
cedure in the Superior Court is concerned, there is no difference between the 
cases of the 3,457 defendants who were bound over by District Courts and 
the 2,240 defendants whose cases originated in the Superior Court. The 
practice of taking cases directly to the grand jury instead of first having the 
defendant arrested and then bound over to the grand jury by a District 
Court has been increasing steadily for some years, especially in Suffolk 
County where the proportion of cases so handled has doubled in the last 
ten years. 


Nearly two-thirds of the defendants whose cases were disposed of by 
the Superior Court in 1928, that is 9,129 out of 14,826, came to that court 
by way of appeal from some District Court. The number of cases being 
appealed to the Superior Court has doubled in the last ten years and is in- 
creasing so rapidly that it threatens soon to completely swamp the Superior 
Court. For example, 11,913 defendants appealed from District Courts in 
1928, but only 9,129 had their appeals disposed of in the Superior Court, 
thus increasing to 5,841 the number of defendants who were awaiting the 
determination of their appeals to the Superior Court at the end of 1928. 
The effect of this huge increase in appeals on the efficiency of the Superior 
Court is indicated by the fact that 68% of the appeals resulted in conviction 
in 1928, as against 74% in 1927, and 80% in 1926. 


The total number of defendants prosecuted in the Superior and District 
Courts decreased 20% from 1919 to 1920, but since then has increased 
steadily. In 1919 it was 9,361 per 100,000 of population, that is less than 
any year since 1909, but by 1928 it had risen to 10,204 per 100,000 of 
population. 


The increase in the number of prosecutions has come almost entirely in 
the cases before the District Courts and in appeals from the District Courts 
to the Superior Court. The number of grand jury cases decided annually by 
the Superior Court has remained practically constant since 1919, when it 
was 2,110 as against 2,124 in 1928. There has been an increase of 25% in 
robbery cases. There has also been an increase of 50% in homicide cases, 
due to the increase in the use of the automobile and hence in fatalities from 
automobile accidents. On the other hand, the number of defendants per 
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100,000 of population prosecuted for breaking and entering has decreased 
35°,, and the number for larceny, 22%, in the last decade. 


Though the number of defendants per 100,000 of population prose- 
cuted annually in the District Courts has remained fairly constant during 
the last ten vears, the proportion prosecuted for drunkenness and violations 
of motor vehicle laws has altered materially. Prior to prohibition, prosecu- 
tions for drunkenness accounted for over three-fourths of the total number 
of prosecutions, but now they amount to only half. 


This decline in the importance of drunkenness has been counter- 
balanced by an increase of over 1,000 per 100,000 of population in 
defendants prosecuted for violations of motor vehicle laws and traffic 
regulations. 


The increase in the number of prosecutions for violations of motor 
vehicle laws was greatest in the period 1919 to 1925. Since then the annual 
increase has been but slight, only 2°% from 1927 to 1928, though the number 
of automobile registrations increased 20°) during the same period. 

The District Courts are practically eg of their work. The propor- 
tion of cases pending at the end of the year is 5%, or about a two weeks 
supply. This does not indicate that it takes dug weeks for the ordinary case 
to be disposed of in a District Court, because a large proportion of these 
pending cases represent cases in which the defendant has jumped bail or has 
obtained a continuance for some reason. 


fa 


The Superior Court had 8,813 cases, or 60°; of the number disposed 
of during the year, pending at the end of 1928. This is 20°; more than the 
number pending at the end of 1927 and 80°% more than at the end of 1919 
Obviously, some method of relieving the congestion in the Superior Court 
is imperative 


The proportion of cases tried by a jury has steadily decreased during 
the last ten years, especially in Suffolk County where it has decreased from 
26° in 1919 to 17% in 1928. Another notable change in the disposition of 
eases in Suffolk County is the almost complete abandonment of the prac- 
tice of placing cases on file after trial. Annually until 1928, about 27°; of 
the convicted defendants had their cases placed on file, but in 1928 the 
number fell to half of one percent 


NOTES TO TABLE 


Source of Figures. The figures in this table are based on returns sent 
pursuant to law to the Commissioner of Correction by the clerks of court. 
Complete returns were received for the Superior Court and for all-District 
Courts and Trial Justices except the District Courts of ——, —-— and 
——. Last year these three courts handled 856 cases. This number has 
bee n allotted to them for this year and prorated on the basis of the returns 
received from the other courts. 


Classification of Offenses. All offenses created by the laws of Massa- 
chusetts are not listed separately. Groupings are made in accordance with 
the plan of the U. 8. Bureau of the Census. Census groups have been sub- 
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divided whenever necessary to show separately offenses common in Massa- 
chusetts or to make the list of offenses comparable with that formerly used 
in this state. To preserve comparability with previous years, the classifica- 
tion of offenses into those against the person, against property and against 
publie order has also been retained. Little can be said for either the logic or 
the utility of dividing offenses into these three heads. On the other hand, it 
is highly desirable not to so alter criminal court statistics as to destroy com- 
parability with the past. For the same reason, no offense formerly in one of 
the three divisions has been shifted into any other, even though this has 
necessitated the continuation of such absurdities as listing forgery as an 
offense against public order instead of against property. 


The order of the offenses is not alphabetical, but follows that recom- 
mended by the Bureau of the Census so far as this is consistent with the 
three-fold division of offenses. The reason for the order used is to place the 
more serious offense above the less serious whenever two offenses are likely 
to be committed together, so that when a defendant is charged with two 
offenses, the clerk may list him as charged only with the one nearest the top 
of the list and thus show the true number of defendants charged. 


Attempts to commit murder and manslaughter are not listed with these 
offenses, but under felonious assaults, so that the statistics may show the 
true number of defendants charged with taking human life. An attempt or 
assault to commit any other offense is listed under the offense it was made 
to commit. 


The Unit. The unit used in the table is a prosecution against a person. 
Thus one prosecution against five people is recorded five times, as are also 
five separate prosecutions against one person, but a single prosecution 
charging one person with five separate offenses is recorded only once. 


A defendant who is charged with several offenses is counted only once, 
and for that offense the prosecution of which was carried farthest; for the 
most serious, that is the one nearest the head of the table, if the defendant 
is convicted of more than one offense. A conviction is always recorded in 
preference to an acquittal. 


Where a person is prosecuted for one offense and convicted of another 
(e.g. indicted for murder and convicted of manslaughter) the case appears 
only under the offense of which he is convicted. 


Cases Included. The table deals with completed cases only, except that 
the last column, which is not included in the total, shows the number of 
cases pending at the end of the year. If a case has not been completely dis- 
posed of during the year, it is omitted from all columns of the table, except 
that for cases pending at the end of the year, and is left for inclusion in the 
figures for the year in which it is finally determined. However, a case is 
treated as disposed of when a disposition has been made, even though that 
disposition is subject to later modification. For example, if a defendant is 
placed on probation, his case is treated as completed, even though proba- 
tion may later be revoked and sentence imposed or executed. No account is 
taken of the second disposition. 








Explanation of Headings. (a) Total means total number of defendants 
whose cases are disposed of during the year. (b) Dismissed includes all forms 
of dismissal without trial such as nol-prossed, dismissed, placed on file be- 
fore trial, released without arraignment and no-billed by the grand jury. 
(c) Dismissed in the District Court for lack of probable cause to hold for 
the grand jury is listed under acquitted. (d) When the new law for waiver 
of trial by jury goes into effect, it will be necessary to change the headings 
to indicate whether the trial was by court or jury. This could be done by 
use of the headings ‘“‘Tried by Jury’, subheadings ‘‘Verdict guilty’”’ and 
“Verdict not guilty”; and “Tried by Court”, subheadings ‘‘Found guilty”’ 
and ‘Found not guilty’’. (e) Including convicted on plea of nolo contendere. 
(f) Here are placed cases of all convicted defendants which are nol-prossed, 
placed on file or otherwise dismissed without either sentence or probation. 
(g) Includes cases of defendants who in addition to being placed on pro- 
bation were sentenced to fine, costs, restitution or support, or given a sus- 
pended sentence. (h) Under sentenced to fine only come cases where 
sentence was to fine, costs, restitution or support provided there was no 
probation or sentence to imprisonment. (¢) Includes cases of fine and im- 
prisonment. (j) Appealed sentences, no matter what their nature, are 
not included in other sentences. (k) Not included in any other column. 
(1) Returns from Trial Justices are combined with those from District 
Courts. 
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SAMPLE THREE Way TABLE OF 


DISPOSITIONS BY OFFENSES AND COURTS OF DEFENDANTS 
WHOSE CASES WERE COMPLETED DURING THE 
YEAR ENDING 19 


: SENTENCED 
Convictrep (d) 














Dis- ro Pen- 
Ac- sand Sen- ding 

Dis- Misse Pro- ences s 
‘ Bound quit- 2 e Im- at end 

DISPOSITIONS : > —— eae 3 d Pica —_ a — Fine pris- Ap- ; of 

‘ (c) Guilty Not viction Only on- cy year 

(e) Guilty f) (4) ma : (e) 

+ 
ALL OFFENSES 
Superior Court: 

Grand Jury—Total »,097 2,609 322 2,334 432 61 971 605 1,129 2,972 
Barnstable 18 2 11 15 s 9 9 21 
Berkshire 22 3 25 6 12 Ss 4 7 72 
Bristol 105 4 223 23 124 55 67 699 
Dukes 2 l l 3 
Essex... 382 40 103 33 . 92 20 24 439 
Franklin 2 1 16 3 19 8 
Hampden 197 7 3 21 8 16 254 
Hampshire 12 11 21 Ss 1 Ss 7 13 57 
Middlesex 385 64 619 119 18 188 112 420 253 
Nantucket 2 ‘ 

Norfolk 1S9 8 66 16 2 34 20 26 243 

Plymouth 202 10 85 2 6 36 20 35 218 

Suffolk - 892 161 1,027 149 13 360 323 480 619 

Worcester. .... 199 11 135 26 1 78 35 47 86 
Superior Court: 

\ppeals—Total. . .. 9,129 2,083 S40 5,526 680 48 1,789 2,286 | 2,083 5,841 
Barnstable. . 80 43 5 28 4 1 16 7 8 39 
Berkshire SS 47 1 39 2 25 6 7 44 
Bristol 1,222 138 35 1,022 27 12 667 149 221 761 
Dukes 5 1 m 1 3 1 3 2 
Essex *. 1,200 387 ‘ 78 650 85 9 299 225 202 599 
Franklin 36 3 ‘te 27 6 24 6 3 17 
Hampden , 422 158 s 248 Ss 3 137 62 54 210 
Hampshire... 106 12 Sa 13 69 12 1 37 20 23 51 
Middlesex..... 1,057 173 157 538 189 3 41 351 332 498 
Nantucket ? J ° 
Norfolk ; 371 188 27 106 50 9 81 66 199 
Plymouth. . 418 87 28 273 30 13 116 63 111 209 
Suffolk : 3,374 a eee 432 2,081 214 2 370 | 1,012 911 2,887 
Worcester 750 199 56 444 51 2 47 301 145 325 





District Courts (k) 








Total... 9,814 | 124,274 | 27,487 36,311 27,037 67,786 8,714 | 11,913 11,092 
Barnstable 56 726 162 227 159 390 48 64 66 
Berkshire 158 2,047 104 474 387 996 126 168 184 
Bristol 492 5,697 1,276 1,594 1,255 3,158 414 552 511 
Dukes 63 14 22 13 33 4 5 7 
Essex 799 9,662 2,065 2,820 2,110 5,259 602 936 866 
Franklin 58 492 110 49 108 364 36 45 45 
Hampden 994 | 7,664 1,917 2,432 1,564) 4,315 520 750 685 
Hampshire 82 969 217 198 213 621 66 88 87 
Middlesex 1,408 18,154 4,169 5,405 4,018, 9,878 1,238 1,784 1,627 
Nantucket 6 81 19 24 18 44 6 8 8 
Norfolk 500 | 6460 1,486 1,822 1,430 3,597) 474 623 579 
Plymouth 288 3,723 824 999 818 2,100 270 360 334 
Suffolk 4,762 | 60,700 13,468 18,023 13,236 32,735 4,346 | 5,828 5,390 
Worcester 607 | 7,836 | 1,656 2,222 1,708 4,296 564 702 703 
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SENTENCED 



































a ro: = Pen- 
a Dis eee a missed Pro- Ir Rice bs me 
DISPOSITIONS Total missed ey ted Plead- Plead osneigg bation Fine ool Ap- i 
(a) b) ed ed Con- (g) x aie 
(e) viction ' Only on- pealed 
Guilty Not b) : (7) > 
(e) Guilty (f) \ ment (e) 
(4) 
GROUP A.— OFFENSES AGAINST THE PERSON 
| MURDER 
Superior Court: 

Grand Jury—Total 106 65 23 18 2 16 Ig 
Berkshire t 1 2 l 1 2 
Bristol 11 5 i 2 2 6 
[essex 3 2 l 1 3 
Hampden 16 10 3 3 1 2 
Middlesex 14 9 3 2 2 l 
Norfolk 15 10 2 3 1 2 5 
Plymouth 15 10 4 1 1 4 
Suffolk IS 13 2 3 3 be 
Worcester 10 i) 3 2 2 l 

District Courts: 

Total 46 10 20 16 
Bristol l 1 
Essex 2 2 
Hampden I 1 
Middlesex 9 3 2 t 
Norfolk l l 
Plymouth 2 1 1 
Suffolk 29 6 12 11 
Worcester 1 1 

GROUP B.— OFFENSES AGAINST PROPERTY 
11. Larceny 
Superior Court: 

Grand Jury—Total. 1,144 541 $1 521 $1 5 221 96 240 594 
Barnstable 9 5 $ 1 2 1 4 
Berkshire 15 S 7 5 2 ‘ 
Bristol 165 83 7 69 6 l 25 13 36 &2 
Essex 121 60 5 50 6 25 7 24 59 
Franklin 3 2 l . 1 2 
Hampden 68 34 3 29 2 1 14 4 12 12 
Hampshire 13 6 6 1 4 3 10 
Middlesex 135 35 6 SS 6 2 42 13 37 112 
Norfolk 52 27 1 22 2 Ss 4 12 25 
Plymouth 53 26 3 22 2 8 3 13 27 
Suffolk 440 220 12 195 13 1 79 43 85 220 
Worcester 70 35 4 28 3 10 7 14 33 | 

Superior Court: 

\ ppeals—Total ; 627 179 39 365 44 2 140 103. 164 310 
Bristol 70 18 2 46 4 1 18 17 14 30 
essex 60 15 5 38 2 15 12 13 31 
Hampden 45 12 2 28 3 15 7 9 25 

liddlesex 65 19 5 35 6 1 16 9 15 38 
Norfolk 40 10 3 26 1 8 7 12 13 
Plymouth 25 s 1 14 2 4 4 12 
Suffolk 301 91 20 166 24 60 44 86 151 
Worcester 21 6 1 12 2 4 3 7 10 

District Courts: 

Total 8,112 667 1,682 1,001 3,731 1,031 448 2,567 437 476 834 411 
Barnstable 58 4 13 6 27 8 $ 19 9 3 0 3 
Berkshire 100 Ss 25 13 43 11 t 33 13 4 0 ) 
Bristol 441 36 = 230 54 61 60 2 35 6 2 76 21 
Dukes 6 0 0 1 t 1 2 2 0 1 0 
Essex $24 40 162 52 116 54 3 70 10 7 80 20 
Franklin $1 3 4 6 24 4 6 11 7 $ 0 21 
Hampden 498 53 76 63 236 70 54 166 18 10 58 25 
Hampshire 94 Ss 21 12 39 14 9 31 7 6 0 2 
Middlesex 1,413 120 302 171 658 162 161 471 23 80 85 bo 
Nantucket Ss 0 0 1 5 2 0 0 3 4 0 
Norfolk 393 31 73 44 198 47 39 131 9 18 48 2 
Plymouth 253 22 82 31 S4 34 { 84 0 0 30 9 
Suffolk 3,938 302. 598 491 2,044 503 112) 1,412 310 287 426 210 
Worcester 445 40 96 56 192 61 48 102 22 50 31 

















hon Following the statistics of prosecutions for murder should be similar 
statistics for each of the 33 offenses listed below. All of these except the 
statistics of prosecutions for larceny are omitted in this sample report be- 
cause it was considered necessary to give the actual figures for only two 
offenses to serve as an illustration of method. If figures for all offenses were 
given the table would comprise 75 divisions instead of 8 as above, and so 
would be nine times as long. The full list of offenses is: 
A. Offenses Against the Person. 
1. Murder. 
2. Manslaughter. 
3. Rape. 
Saleen t. Robbery. 
5. Felonious assault. 
- 6. Assault. 
7. Other offenses against the person. 
3. Offenses Against Property. 
8. Arson. 
9. Breaking and entering. 
10. Lareeny of automobile. 
. 11. Lareeny. 
12. Receiving stolen goods. 
13. Malicious mischief. 
e 14. Trespass. 
15. Other offenses against property. 
O4 
4 (. Offenses Against Public Order. 
3 16. Perjury. 
s 17. Forgery. 
= 18. Carrying weapons. 
25 | 19. Sex offenses, except rape. 
= 20. Non-support. 
3 | 21. Violating drug laws. 
22. Violating liquor laws. 
peed 23. Driving while intoxicated. 
0 24. Drunkenness. 
%5 25. Disorderly conduct. 
. 26. Gambling. 
p. 27. Violating Lord’s Day. 
10 28. Violating food or health laws. 
7 29. Violating fish and game laws. 
any 30. Vagrancy. ’ 
3 31. Violating traffic or motor vehicle laws. 
a1 32. Violating municipal ordinances. 
: 33. Other offenses against publie order. 
































